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ABSTRACT ^ ■ ' 

The purpose of this hearing is for the House 
Subcoffiioi ttee on Employaent Opportunities td gather evidence on H,R, 
5055 ind H.R. '6075, amending the Civil Ri^hl^s Act of 1964 so as, to 
prohibit sex discrimination on the basis Vof ^pregnancy • Although some 
observers stated their feeling that this wa^ the original intent of 
"^he- leqislaticn anyway, a recent Supre^me 5:Couri: decision (i"General 
Sl'ictric V3. Gilbe.rt and lUE") stated th^ contrary. Thus the need was 
felt for adaitio^al le'qislation to be cpiiside red • Presented here is 
the first day's testiracriiy, consisting o^ statements, Summaries, 
letters and other supplemental material^ | from a variety of expert 
witnesses and jin^eijested persons on the lisab jects of sex 
ijiscriminatioff egu.al pay, disabi^lity b^nef^ts, employer 
^tesponsibilit y and related concerns. 
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VLEGISLATION TO PROHIBIT SEX DISCRIMINATION ON 
THE BASIS OF PREGNANCY 



WXDKESDAY, APBIL 6, 1977 

* ' House of Representatives, / 

Subcommittee on Employment Opportunities ^ 

OF THE CqM^IITTEE ON^EoUCATIpN AND LabOR, 

' , Washington^ D,C. 

The subcommittee niet^ pursuant to notice, at 9:15 o-th., in room 
2261, Raybum Hoiise .Office Buildin^i:, Hj^n. Augustus F. Hawkins 
(chairman of the subcoonmittee) presiding. 
MembeoB present : Representatives Hawkins, Le Fante, Weiss, Sara- 
l and Pursell. . ^ 

Staff pt^eee^it Sim Grayson, staff director; .Carole Schanzer, 
clerk^ana addiiimstrative assistant; and Ricjiard Mosse, minority as- 

Mr. II\wKiN8. Tlie subcommittee is called to ordfer. 

This morning's hearing commences the Subcommittee on Employ- 
ment Opportunities' consideration of legislation to prohibit discrim- 
ination on tW basis of pi-egnancy. Tliis legislation, H.R; 5055, would 
clearlv indicate that the prohibition against sex discrimination, in 
.title Vll of tlie Civil Rights Act includes a prohibition /igainst em- 
plovtnent-related discrinunation on the basis of pregTiancy, (^ildbirth, 
ana related conditions. 

. In imy view, such a prohibition was clearly intended in title VII. 
tJnfartimatelv,' the Supreme Court in General Electric versus Gil- 
bert and lUE decided otheiTv ise this last December. 
[Text of H.R. 5055 and H.R. 6075 follow :] 

tH.R. 5055^ 95Ui Cong.. Ist Sess.] 

A BILL, To amend tltie VII of /the CItU Rlffbts Act df 1904 to proUUt sex 
descrlmlnatlon on basis of pregnancy 

Be it enacted • by the Senate and House of RepresentctiveB of the United 
8tate» of America in CongrcBi o«»emMed, That title VII of the GivU Rights Act 
of 1064 Is amiehded as follows : 

Section 701 U amended by adding thereto a new subsection (k) as foUows: 
"(k) The terms *because of sex' or *on the basis of sex* include, but are not 
Umited to, because of or on the basis of pregnancy, childbirth, or related m^- 
cal conditions, and women affected by pregnancy, <*hlldblrth, or related medical 
conditions shall bej tr^ted the same for all employment-related purposes, 
includihg receipt of [benefits under fringe benefit programs^ as other . persons 
'not so affected but sunllar in their ablllty or lnabUit;y to work, and nothing in 
aectfon 7e3(h) of th?8 title sh^l be interpreted to permit otherwise." 

( ■ ' . '^^^ ■• ■ 
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(B.B. 0075. 05th CoDff., lit Sen.] 

▲ BILL. Tor ftmend Utie VII of the ClTii Rijrbiai Act of 1064 to prohibit mx 
^ dlscrloUaatloo oo the bads of pregamncjr 

o*^fL*'^^*^'^f ^fena/e anii Hoiij^ o/ ^epresentativcB of the United 

-dmeHco in Cortprew oArnnbleef, That title VII of the Civil Rights Act 



<^ 19^/19 amended as follows: 

B$pe^n 1. SecUon 701 is amended by adding thereto a new subaectlon (k) 
as follows : * - - 

"(k) The terms 'because 'of or 'on the basis of sex* Include, bat are not 
Umlted to. because of or on the basis of pregnancy, childbirth, or related medi- 
cal conditions, and women affected by pregnancy, childbirth, or related medical 
conditions shall be treated the same for all employment^related purposes, in- 
cluding receipt of benefits under fringe benefit programs, as other persons not 
"1?.^^™.!*^^ similar In their alHUty or lnai)lllty to work, and nothing in 
section 703(h) of this title shall be Interpreted to permit otherwise" • 

Sec. 2. The amen(\ment made by this Act shall be effective upon the date of 
enactment: Provided, ^rhat an employer who. either directly or through con- 
tributions to a fringe l>enefit fund or Insurance prograiA. Is providing beneflte' 
If? rf li ^I^^^^ benefit program which Is In violation of section 2000e of title 
lr;hS? u States Code " and the following, as amended by this Act shall not. 
^Ither directly or by falling to c.>ntribute adequately to the fringe benefit fund 
or Insurance program, reduce the benefits or the compensaUon provided to any 
5J"f7^?^.*? °^J?®I ^^^"^^^ provisions of section 2000e of UUe 42. 

United States Code, and the following, as amended by this Act 

^ Mr. Hawkins. Tlie hearinfy-this morning will explore' some of the 
issues mised in GJlbert, pai-ticii1nrlv"Mi6 discriminatory impact of 
excludinp: pregnancy-related disabilities from employee benefit 
plans. We are concerned about the human aa well as the actuarial 
considerations. 

This is a most important civil rights issue. Therefore, we are at- 
temptmg to hear fi-om as many witnesses as possible this morning 
to obtain infoimation on the legal, economic, labor relations, ethical, 
and me<lical implications of the proposed a.mendment. 

I must request witnesses to briefly summarize theiir statements, and 
members, we hope, will limit their questioning whereA^r pbsfflble 

We have a long list of witnesses, some 20 in number. We are going 
to handle them thmpgh the paijel operation. We have indicated that 
brevity IS almost necessary, if we want to get through this long list 
of witness this afternoon. We will not, obviously, be discourteous, 
or try to foreclose any questioning that is jiistifie<l. 

yfu ^^^^ '^^y^ cooperation of both the.witneeses 

and the Alem-bers, and that we^will hear from just as many witnesses 
as is possible. * y ^ ' 

Let ine apologize to literally another 100 witnesses who wanted to 
testify this morning, including Members of the House, many of 
whoih are t^oauthors with us on this paiticular proposal. We could 
not possibly hear from evei^^one. However, I hope that we will hear 
from as many viewpoints as is possible ^oday. 

^Jhe first panel will consist of Wendy Williams, professor of law, 
Georgetown I^w School, Washington, D.C., Susan Deller Eoes,. 
American Civil Li'^^^^^ New York* City; and She^' 

,aMee^, plaintiff m Gcneml Electric versus Gilbert and WE. . / 

With that mtroduction, wo hope the witnesses will direct their 
attention, then, to a summary of their presentation. 
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On behalf of the committee, I uelconie the witnesses at this time, 
CoHAinly, it s-enis to inc Hiat you are iimon^ the key witnesses that 
wo have, and it. is* a pleasure to have you testify before the 
svbcoHimittee.^^ • ^ 

Your prepared statements in their entirety will be entered in the 
record at this point, without objection. 

[Statements i-eferr^^d to follow:] 



\ 



l-rcpL'.rt.'d ct:. cement of «cndy wjllf . ;, ^.professor of 
lu'-/, iooi-^eto^/n jchool, washiricton, :>.C. 



IfSrnaM 1. w«i<^ w. WiliiaiM. i «n an A.«l.t«nt Prpf..«oi: 
o£ r*w at G^orgatovn Dnivar.ity Law Cantar JSara in Waahington. 
I aa grataful for tha opportunity to taatify in fa^r of H.R. 
3033. Sinca 1972, aa attomay for tha plaintiff a '.in Gaduldio 
V. Aialia, I hava.had tha opportunity t a acquaint myaalf in graat 
dapth with tha cauaaa and af facta of .diacrimination bacauaa of 
pragnancy in tha labor forc^*. My In^atigation into- thia phano^ 
«anon haa laad ma to concluda that aquality .for woman in tha 
workplacaa of thia country-ia an unattalhabla goal ao lok^ aa 
aapioyar. ara fraa to maJca pragnancy tha baaia of unfavorable 
and irrational traatmant of working woman. 

On tha aiinplaat lav4l. thia bill (which I will call "tha - 
^fiilbart bill") finda ita juatif ication in ti^ obaarvation of ^ 
Juatica Sfvmnm. diaaanting ^n Ganaral El^ct^rt^ m ^. GUbart. 

Ha aaid. - By da/inition a rula [traating pragnait Uian' 

diffarantly] diacriminatas on account of aax: for i^ i» tha capa^ 
city to baeoaa pragnant which primarily dif farantiStaa' tha famala 
from tha aala.-. yat. bacauaa our highaat court haa dacidad that . 
pragnancy diacriaination ij not ««c diaer Imination , aithar > 
mdar tha aqual protactida clauaa (in Caduldia v. Aiallo ) or 



.7 , ■ • , . 

under TitXs VIX (in GilbTt ) . it a««ms appropriat* today to r•-4<^ • 

♦ jij > .', 

vi«v iji aoM dataiX .%rtsy this aimpX* p«xrc«pt^n finda arsppbrt ''in ^* 

■ . ■ . / » • .'-'^•'^'.v ' 

both hiatdry and policy. It haa b««n aaid that "In- forbidding 

^■ployara to diaeriiiinat* againat iAdividixaXa b«caua« o^ thair. r 

aax/ congraaa ix^tandad to atriJca at tha antira apactrtoa^Qf dia- 

parata traataiant of man anfl ilroman'raaulting Ifron aax vtfraotypaa. 

Saction 703(a) (X) subjaata to acrutiny and aX^inatas/auch^. irra* 

tionaX impadioanta to job gipportunitif a and anjoymant wnich hava 

pXaguad woman in tha paat." ( Sprogia v. Onitad Ai^j^aa, Inc. . 

444 5. 2d X194, XX98, (7th Cir. X97X) ) ^ 1. 

At tha vary cora of tha ataraqtypaa which have rasuXted 

in irrationaX impadimant^ to ampXoyment opportunity J!or woman 

ara aaaumptiona about pragnancy - both ita madicaX charactaria-; 

tica and p^yaicaX af facta, and, mora broadXy, asaiimptiona about 

ita impXicationa- for the roXa of woman in aociety and in tha Xabor 

force. Indeed, it ia fair to aa^ that moat oi the diaadvantagea 

impoaed 'on women, in' the worJcforce and eXaewhere, derive 'from 

thi^ centrax re«Xity of the capacity -of women to become pregnant - ^ 

and tha reaX an^ supjpoaed impXicationa of thia reaXity. 

1. ^STORY 
■ t * . ^ - 

• In.X908, the United Statas^ Suprante Court upheXd''*'proteb* 

^iya" labor laws'. for' Moaaa ^rkara a few yeara after rejecting 

aiAlIar protact^ida for man; dacXaring that bacauae woman' ia 



diffarantiatad by her phyaical structure, the ^parf onoance of 
matamai iui^frtions and her depandancy on man from the mala aax. 



I- 



-•h. L9 properly placed in a' claee hy hereelf," tov legUUtiw^ 
\purpoee». (Mu^Ier v. Oregon . 208 tl.S. 412). The co'urt added 
^at long houre of work, particularly if done etanausig, has in- 

jurioua^ ef f ect^ on the female body and -aa healthy mother, are 
-eeeential to Ivigorbua offspring, the phyeical Vell.-being of woman 

become, an object of public intereat and care in orde^ to pre- 

•er^e the atr-ength and vigor of the race.* A con^janion view 
•waa that-it waa unaeeoly, indeed disgraceful, for wives to work. 

An author writing about women workers in 1916 stated- 

The American family standard has always been 
a bread-winning father, and a mother occupy- 
, in9 herself yith care of her children. Any 

deviation from this custom is cause for com- 
ment. Pride on the part of our native work- 
men serves to keep their wives out of the • 
ranks of wage earners. 

Thus, women participating in an American Institute of Banking 
convention in 1923 could be told that they were "merely tem- 
poral emi^loyee^;; in the nation's banks and businesses and that 
their goal should be to return home. The medical profession; 
joined' in. letting the popular view of wom*^'s maternal role 
shape .scieijtific conclusions abou^ w^e^'i health: in The 
Science of Health. A Reliable Family Physician, published around- 
the turn of the century, the doctorrauthgr concluded: 

*'*the platform of women's rights has not as' 
yet been made to include as a plank the right * , 
to- complete the na^al sexual davelopmentr- 

A right which implies a sufficient oppor- » 
tunity for the growth of the paries and the 
accessory reproductive organs . . . it is 

the unajiimous experience of physicians that 

such cases of imperfect sexual development 



%X9 Usually ^oaad in gixlm with briUiant 
•ehool r«cord«. Th« body rxn^wly ^ 
^harg^.two inportant dutiaa wall at tha aaaa 
tiaa. . i£ tha brain b« worJtad continuoua- 
ly, tha ovarian nuat ba aiightad. 

Ivan SaauaX Oonpari, tha «ath«r o£ tha Amarican Fadaration of 
Labor and a ^upportar o£ woman' ■ suffraga and aqual pay for 
aqtial wbrJc. baUavad that tha placa of mafriad woman, particular- 
ly BOthara, waa in tha hoda. 

Whila thaia viawa lotind <ixiaint and antij[patad today, hiatory 
dampnatrataa that today*! pragnancy policiaa ara tha dj,ract , 
daacandanti and hairi of amployar policial born of thoia aar- ^ 
liar viawi. , ' ^ 

Tha notion that woman baloi9«« tha homa ai child baarara 
and tandara.had lavaral manifaitationi in tha '20 ■ and '30a. First, 
marriad woman ware often barred from en5>loymant altogether or - 
^^Mfiaaad when they ba^ama* married^. During the depression-, whole 
citiei campaign^^^aiiet workin«g married woman and thoat state 
.legislatures considered bills to restrict the employment of 
married women. A National Education Asaociation atudy in 19.30- ^ 
3l\evaaled that 77 parcent of all school .ayatama aurveyed re- 
aped to^ire wivear aixty-three percent diamiaaed w<jman taachera 
if thay aubaaquently married. The feeling that they ahouldn't 
really ba in the Ubor farce anyway, but ahoi^ld be home bearing . 
children, or. if they were in the labor force, were not and ahould 
■not be conaidered aerious. permanent woricera. made them the 
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^ n«tur.r t*r,.t in . tlB. o« job .crcity. ■ 

S«on<l, -th, -io. «w th. b^lniin, of th. f ring. b^nWit 
'.-ov«.«^. Th. i<l.,'w„ that fa^g.i,«,«t progranui wpuld.a't- 
tr.rt .na hold good v«rJc«, by .nhanclng th. ^rk.r-. of • 

^.urity and loylty to th. company, thu. ulti».t.ly b.n.iittlng 
th. «.ploy.r ^.u a. th. «nploy... . p,o« it, ino.ption, th«. 

ivid«.=. th.t in fring. Jp.n.fit.'. ,, o'th« t.n«- «<, 

condition. Of «»ployn,.nt, th.. ..ploy.r.V of.won»n „ ^r- 

,gin*l «ork.r. wriSA p^op.r and «p.ct.d rol, 

i^..ult.d in a li:nlt.tion on thi b.n.fita ^d, ,^iUM. to th«.. 
WW w.r. «clud.d.ltog.th,r from .mploy.r • fring. b.n.- 

m progr^n.. ,«>.n, for .«„pi,, th, Cn.ral El.ctric Company-, 
^i=^... and 3r=cid.nt..in.ura.-=, plan w,. alt.r.d' from an '«„ploy.. 
.upporfd to ogntributory plan. ^„ ^„ ^^^^^^ 

to participat.. - Th,. pr.,id«>t of Cn.ral El.ctrio axplain.d th, ' 
.xclua.ion by aayin^, ..pranj<ly, our th,ory- had be,„ that wo-an 
did not racogniz, th. r.aponalbiliti,, of Ufa, for thay pro- 
bably w,r. hoping to g,t marri,d aoon and l,a., tha company.- 
L..,.dr.ati= limitation,, n«ti„t,d by th, .am. g,n.ral .i.„., 
.includ.d th. «=lu.ion of di.abiliti^i aff.oting wom,n-. g„.„. 
ti<r. organ, and pragnancy-r.lat.d di.abilitia. from di«bility 
and m.di=.l.in.ur,n=. prog-ram. al wall a. th. ax=lu.ion of wom«. 
from .ligibility for .,l,ot,d typ,. of plan, (such a, Ufa ik,„r- 
within th. «„ploy,r, gan.raLfringa b.n.fit program,, or 
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««a «cro«»-th*-bq*r4 p«rc€nta9« redaction o£ b«n«£itJ to wqmii. 

-aiwM th« «aploy*r aaraq»tioa that wQwa w«r« going to b* nap- 
glnai ^orliara in any av^t. thar'a'waa nq point in %#€ating bana- 
flta, providad for tha purpoaa of promoting loyalty and ipcraaaad 
production, on this uaattbla Mnd uaproniaing group of amployaaa. 

If ««oaMn wara tha axp«nd«bla workara of tha tw«itiaa and 
thi^tlaa, howa^^r, tha SacondWorid War, with it. accompanying^ 
laanpoY'ar ahortaga» nada wonu^n woiiars aaaantial to tha war 
affort, Aa four and ona half million woman e^arad tha war 
labor forca, a .raaaaaaWt of tha policiaa and practicaa of am- ^ 
ployara was nacaasary. Th« War Manpowar "Coimaiasion iaauai a 
8t«tam«nt. of policy on racruitiaan^, training and amploying of 
*o«an wofkara which raconananded, among othar things, equal traat- 
aant of woman wo^ara in hiring, training and wages, i 

Mora to .tha point, a Children's Bureau* study in lata 1942 
t 

and early 1943 took a hard look at employer pra<jticea affecting 
%toman. In particular, the practice of firing women when they 
became pregnant was tha aubject'of inquiry. The author of the 
study noted that while tha reason often given for the practice 
was tha protection of the mother, and. fetus, and fear of liability, 
for miacarriage, ."aeathetic and moral** qxialma were often at the 
root of such practices, Employers e^ressed the view that ^ it 
was "not" nice- for obviously pregnant women to be working in a 
factory and that it had a "bad affect" on male workers, who made 
it a subject of frequent comment and were distracted from their 
work. As lata as 1974, the Supreme Court noted in a footnote ^ 
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to a cas« ^:haXX«tt9in9 Mindatory maternity l«av«s in th« £ourth 
and: fifth olonths of pregnancy that th« mandatory laava rula %ras 
ina^irad by tba achool diatrictf a dasira to aa\^a pregnant taaehara 
frca ambarreaamant at tha handa of 9i99lin9 school children and 
to inAulata tha children froin tha eight of confpicueualy preg* 
nant^ woman. 

Indeed, the idaa of leaves rathez^ than outright termination 
of pregnant women conatituted an improvement in the treatment of 
women and^ seems to have originated during the war, baaed on the 
recoomendation of the Department of Labor. As ye shall aee, how« 
ever, mandatory lea^^e continued^ in m'itigated form, many of the 
hardships of outright termination. 

The ''end of the war brought with it the wholesale termination:^ 
of thouaands of women workers without regard to aeniority or 
job ^aplrations. "The first to go ware married women. And, for 
the most part, the prewar patterns of discrimination against 
women workers reassez^ed themselves. 

By the tim^ Title \ni' was paased in 19^4, there had been 
^little progress in upgrading the statua of Msmen in the labor 
force. This w^s true of pregxiancy treatment as well as other 
aspects amployment. Forty percent of all employers still did 
not even provide \inpaid maternity leaves — . women were simply 
fired. Among employers'lwho did provide a leave, more .than one 
half^librced women onto leaya before the aeventh month of pregnancy 



■ ' ^ ■ / " ' 

Only six p«rc«nt p«rmitt«d Wosmh to us« thalxy sick la*^ tot 
prognancy-ralatad illnmta or disability. * 

Thm iJSpact of Titls VXI upon all aspects of employment dis- 
crimination against women, Including discrlm1ri»Mon because ^of 
pregnancy, was rather dramatic. By 1973, seventy -thrM percent 
of WQBMn %i«rke^e received maternity lejive accompanied ;b^ ream- 
pioyment' rights; twenty-six percent could use sick leave for 
ptiignancy-related illnese and disability, tfow, in 1977, this ■ 
progress is threatened by the Gilbert decision, and only the pas- 
sage .of the Gilbisrt bill can insxire continued progress. 

11, IMPACT OF PREGNANCY DISCRIMiNATION 
From the history, several thlnga are apparent. One is that the 
cq^mton . thread of justification running through most policies and 
practices that discriminated against women in the labor fo^qe 
rested ultimately on the capacity>^ and fac.t of pregnancy and the 
^ roles, b>ihavior patterns and mythologies surrounding it. Another 
is that because of pregnancy and motherhood ^ women were viewed 
as marginal workers not deserving of the emoluments and pay of 
'*real'* workers. The practices concerning pregnancy in particular 
arose not only out of the general attitudes described above, 

but also out of a 'sense' of embarrassment and discomfort at the 
t 

presence of obviously pregnant wom^n in the workplace. 

" In a 1972 opinion. Judge Haynesworth of the Fourth Circuit 
Court of Appeals dismissed the argument of a school teacher, 
Susan Cohen, that it« was unponstitutional to force her to leave 
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b«r tttiehin? job in th« fifti npnth of pr*gii*6cy, with thm £oUoi#- 
ing wopU. *T«o maa«aMd« Uw cr regulation «xeiud«a m«l««'^rom 
(th« Wxp«riane«a o£ prvgnaney «nd motherhood] and no mich lava 
can riliave famalaa from all tha fetirdai^^ which naturaUy accompany 
th«'Jbya and-blaaainga of motharhood. - 

kfith all dua raapact ^ Judga Haynaaworth. it ia praciaalv 
Ida lawa and rulaa which craata burdana for tha worftlig wo- 
Tha aoployar rula bafora tha court in that.caaa ia a par- 
illuatration of 'tha point. It waa not tha mandata of Mra. 
Poh<ii|'^ body, in it a pragnant^ atata. which cauaed Mra. Cohan to 
> ba urUbIa to continua working in tha Clavalantl ^||ool Diatrict. 



nan-^ 
nan. 
fact 



Rathar^ it waa tha amployar rula which forcad Mra. Cohan, a 
haalUy. abla^bodiad worker, to. leave work simply becauae of the 

" fact of her pregnancy. . . 

■ !iihat ridea on the passage of the Gilbert bill? A closer 
'look^t tha -man-mado liws-;and regulations- which affect preg- 
i5Ai0t working women is in order. 

The startiifg point for analysis is the fact that around 

^ ao percent of all women become pregnant at some point in the^ 
worklivea. Moreover, even woman who do not actually become preg- 
nant are. until they pass childbearing age. viewed by employers 
as among Jihe potentially pre^ant. Thus, all women are subject 
to the effects of the stereotype that women are marginal workers 

» with the multifacited consequences this had for hiring, job 
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ftsaigamnt* proaotioia* pay* and friA9« befits. 

Tha r«port«d Tltl« VIZ cmM* r«v««l tha whoi« «r<«y of ««y« 
in vhleh afl«aaptioas\*boQt pra^oaocy and tha raaulting pragaaacy 
rulaa hava cut daaply agalnat:. aqoal anploynant opporttmity ' 



Bavliar caaas iiluatJhitad that^^tha asatsnption v«naa would 

pragnant was of farad to juatify rafuaal to hlra or pro- 

^aota into cartali^positions. , 7or «xaiBpla« in Chaatwood v. South 

Cantral Ball Talaphona & .Talaaraph 'Cocpany / tha anployar rafd«ad 

..to coasidar VMoman for tha job of codnarcial rapraaantativa la 

part bacaasa wcmaa might bacoma pragnant. and pragnaat worfba« ac> 

cording to. tha amp loyar/ could not parform tha job In quaaticn. 

A aora sophlstlcatad randltion of tha argumant was mada through 

. tha an^^loyar's axpart-pfayslclan* Vho taatlflad that }«ottan could* 

not lift tha %wlghta lavolvad in tha job bacauaa of tha pfayai-- 

cal and homonai makatip of wooan aasociatad tirith tha ^ildbaarix^" 

capacity. A'nd in Hodgion v. National BanJ< of Sioux Gity « wo^n 

vara axclud«d frpm managam«nt draining bacauaa tha banj^ baliayad 

I 

' thay would bacoM %d.vaa and mothara and- laava tha company . Tha 
.caaaa alao ravaal nvfdaSbua axanplaa of tamination of pragnant 
«#oman. In ona axtrana (and 'vary racant) caaa« a woman entployaa 
waa told by har anployar U^^t aha vould havo to quit work vhan 
aha bagan to '*ahow'* bacauaa at that point aha would no longar 
ba Abla to comply with tha amployar'a draaa coda. 



fiti. " In ahort, thb woncn plac«d on «»ndato;ry lijc« the 



«v«n wtMn a raMn la not taxmiaatad aba bacoMa prag- 

aant^ but la aiapiy pl^cad on aantfatory un^id matamity laava, 
. tl!rii eoaaa^uancaa can ba aarloua indaad. In tha baat°of cixcum- 
•tancaa, oandatocy laava ia accompaaiad by a guarantaa o£ rain- 
atataMat in tha a^loyaa'a pravioua Job:Jitho?it loaa of bana- 

• ■ ' ". ' ^ ■ ■ I ■ 

fita. But oCtan, aandatoxy laavaa ara foliowad by loaa of pra- 

r ■ • . ; -V- ^. ■ 

vioua poaitlon, lo«^r pay. and loaa of aaniprity antf othar bana- 

^iwnan wbd ia tarminatad for B^^gnancy, oftan ■■mua^ bagin again 
aa«a naw. hira. * ■ ^ . 

J Tha eaaaa ara rapXata Klth.aacaa^laa. In ISchool Diatriet 
#1 V. Miiasfi,' for axuq>U* tha ■chool. 4i«trict Waquirad raaig- 
nation of achool taachara who bacatoa *pragnant prior to aaming 
tanura. For plaintiff H^ilapn, who baeama pragnant aftar two and 
ona haif. yaara of tn^aehiiig. this ruXa maant that aha muat aaak 
' to\ba rahirad aftW tha birth of har child and bagin acquiring ^ 
anaw tha fuU thraa yaara which wara tha praraquiaita for tanura 

- ^ ^•tzmi Uaaarty Mutual Ina. Co. . tha wonrfa ^oE/et^ta 
anough to ba rahirad aftar birth of a cirild Iqat ai; dtmdit for 
pravioua aarvica to tha conpany for "purpoaa of fringji tianaf it 
aligibiUiy. , Libarty Mutual amploy^a bacama aliglbla for' tarn- 
porarsf^^diaability^banafita aftar thraa months with tha company ' 
and^for long tarn disability banafits aftar fiva yaar^. Undar 
tha amplbyar pra^nancy rulas, a woman amployaa with tan yaara 
a^irica to tha company and aliglbla undar both plan?, would. 



sftar th« mt^mity Imv«, h«v« to rMcquira th« right to tan* 
pormry Mxtd long t^m dij«bility as ii! aha h«d n«««r work«4 for 
tha coopany • . ^ - 

Sona of tha eons«qcu«ncas of aAtamity carriad 
fonrard o^tmr thm an'tj^a %iorJclifa of tha anployaa. Aaong thfl l>«n« 
fit« of which woman ara^ typically atrippad as a raault of matar- 
nlty laava ara accruad ratiranMnt banafita. Tha woman who 
took a pragnancy laava aftar a numbar of yaara with tha company 
would, a^ tha and of har wor)cllfa, find that hor laval of ratira- 
nant banafita did not raflaet har' actiial yaara of aaVvlca to tha 
company! aztd, aomatimea, that har ratixamant data was poatponad 
aa wall. 

Loss of sanlorlty Is anothar dajprlvatlon with parmanant 
affacta. Sanlorlty la oftan tha basi.s for aliglbllity for car-, 
tain banafita, such as vacation and sicJc laava^ Whl'la tha loss 
of thasa banafita has a tamporary Impact, tha loss of compatltlva 
aa opposad to banaflt« sanlorlty may tiayar ba mada up. Compatl- 
tlva sanlorlty allows sanior anqployaaa- to outbid jxxnlor amployaaa 
for mora daslrabla jobs and for promotlona. It alao.anablaa tha 
sanior amployaa to raslat layoffs undar sanlorlty aystama which 
provlda that tha laat hlrad is tha first to ba f irad. In Sattv 
V. Naahvllla Gas , a Sixth Circuit casa, tha loss of sanlorlty' 
maant that N6ra Satty andad up with no job -at all. Sha waa p'ar^ 
mlttad to ratum to Naahvllla Gas aftar .tha birth of har child 
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bttt^onXy M a tM^Nurmry «nploy««. Sb* bid upon thirM p«rmaMnt 
« jobi, Mch of whlth %hm would b«v« gotten had aha ratairiad hat 
aaxnad, pjja-laava aaniority. Without that aanioricy, aha loat' ^ : 
•ach of tha joba to othar anployaaa, and, whan har tamporaiy job 
andad, waa out of«work. Mn. glehv y. Cltv of Philad«i,p hii>. tha 
loaa of aaniority to tha. vrocaan placad on laava aaant inaliglbility 
for proaiotional axaminationa upon har ratum. Employ a r rulaa 
auch aa thoaa ii Sattv and Zichv (and thaaa rulaa ara typical) 
naan that av«n thoaa woioan fortunata anough to ranain on tha pay- 
roll aftar thair raturn from mandatory laavaa loaa montha and 
aoaatloaa yaara of aaniority, placing than parmanantly bahind 
thalr rightful placa in tha promotion laddara and on tha pay 
acalaa of tha company, ^ , ^ 

Mandatory laav^ ia alao of^ accompaniad by tha immadiata 
tarmination of othar b«nafiti, Ona of tha Gilbart plaintiff a, 
Enna Purch, loat har baby shortly aftar tha cominancemant of har 
laava. Two waaka latar shtf luf f.rad a pulmonary ambolism un- 
ralatad to tha pragnancy, Tha company daniad har claim for diia- 
. bility paynanti foiTfcha amboliam on tha ground that har forcad./ 
pragnancy I«ava aa^]i4d har aliglbility undar Ganaral Elactric'a " 
diaability plan. Had aha baan aaparatad from worJc for othar 
raasona — such aa a work atoppaga, personal laava or a non- 
pragnancy ralatad disability « tha plan would hava covarad tha 
amboliam. 
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A noth T significant fMtur* of BMndatqry mmtacnity 1mv«s 



'that ^ _ 

.b«n«fits aljjlt^rh^' 9)^« %mu ^^^d avail^la f^ wor]c. Wh«n ah« 
did b«conM disabi«fl.i^, d^Xd:^not wgr](,^ fba was not aligibla to 
draw upon har co^«ny sick laaya or dtkabi^ty pay pro^^rama« 

Unpaid mat amity laa^^a maana for cad loaa' of aaming powar 
for tha antlra pariod of* th^ laava at a tima whan axpanaaa ara 
incraaaad by tha addition of tha naw family ma^bor, .Moraovar, 
aa nantion^d aarliar,f moat amployar insuranca policiaa not ^ ^ 
co^rar ,hoapit:ali^tion coats fbr childbirth to tha full axtant 
hospitalizat^ion for othar raasona is covarad. Thua, ^tha' losa of 
incoma ia compoundad by tha addad axpanaas of th<^ hospitalization 
for childbirth. Evan in tha moat favora^la of aituations, tha 
two incoma family, this maans a raduction in standard of living. 
For soma, woman tha consaquancas ara mora dramatic. Sharria 
O'Staan, ona of tha plaintiff s in tha Gilbart ^caaa, found har- 
salf unabla to provida for harsalf, a two yaar old child and har 
naw infant. Har inability to pay utility bills rasultad in tha 
tarmination of har utility sarvica. ^ Finally, sha was forc^ to 
rasort to walfara for survival. 

Tha contrast batwaan tha 'consaquancas of forcad mata^lty ' 
laava and traating pragnancy as a disability tinder tha 4"hila- 
dalphia sicJc laava program waa aummarizad in^ ^ichv as follows: 
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Wh«tt taking sick « city «BployM coo- 

tlBOM to Mxn hla or h«ir:iiQxm ■•oixy and 
• ' to accmo ■aniojrity, doai not loss t^a fri- * 
^laga of taking proaotiooal aaoiainatioaa 
for tha tlaa out, has tha tint craditad for ' 
sarvica and trill racaiva tlia saaa raisas ' 
^ as othar tiqiloyaas in his or har classi- 
fication vftso a^ obt on sick, laava. in addi- < 
tion, tha «oployaa continuas to accmUata 
sick laava tAiila on laava, will suf far no 
advaraa affact on proootipna, vl^ rasuma 
tha saaa position hald prior to tha con- 
■ancsnant of such sick laava upon ratum,. 
. . a|Sd win hava no ehanga in analvarsary data 
of snploynant* pans ion .plan, vacation tima, 
and othar frlnga banafits as a raault of 
using tha sick laava. 

Of cour^a, tha woman placad' on mandatory matamity laava by ths 
City of ^hiladalphia had nona of thasa 'protactions. ^ . 

Thus far, I hava ^ocussad on tha diffaranca batwaan man- 
datory matamity laava and disaiaility pay or sick laava'*for 
^childbirth-disability. It should ba* amphasizad that rafuVal 
to allow woman to raly upon sick laava or disability pay ahd f^ll 
madical covaraga is not limitad to tha disabilitias accomp^ing 
normal childbirth, ^^thar, it is oftan tha casa that thasa 
banafits- ara daniad for an^ pragnancy-ralatad disability, 
cludlng complicationa of pragnancy, miscarrUga, and disabilitias 
which ara coinon to tha non-pragnant but ara triggarad or ax- 
acarbatad by pragnancy. Tha Ganaral Elactric disability plan, 

9 

hald non-discriminatory by tha Suprama Court, is ona axampla 
of such a total axclusion plan. 
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^n«e««Mry aid^ ef fact of th«a« policlaa Im thm burd«i 

placed upon tha tfconui'a chelca to tr«ar a c^d*, a rl9ht tha ' 

Couxt haa racognixad to ba of coaatltutlonal maqnl— ' 

tuda. Tha dj^'trict court In^ Gilbart jtoalt diractly With thi- 

affact in tha contaxt of tha axclua/on of pragnan£y diaabi^itiaa 

from Ganaral 51actric'a diaability plahx , ' 

< Whila it i% ^rua ^that woraan raay« undar cartain con- 
ditiona, raaort to ,an abortion ^ . ."it cannot ba . 
raaaonably arguad" that Congraaa in it a anactmant ' 
of Titla VII «var intandad that an intended bepa- 
ficiary of,.,that^Act forego' a fundamental right, auch 
aa^a.woaan*a right to bear chiq.dren. aa .a condition 
precedent to th« ••njoyment ot benefita of employment" 
, ' free ^frooi diacrimination. 

I Thua, employer pregnancy nilea nqt only affect the atatua of ' 
wom<m worlcers in pervasive and permanent ways , but they can 
also .Impoae on poor women 'the choice laatween employment with 
full earned status and benefits on the one hand and their right 
to procreate on the other.. 

The examples I have ^iven reveal the tangible and measurable 
lapacts cf^ employer pregnancy rules and policies . ' The intangible 
effects of soiployer pregnancy policies on the women workers' 
psyche, motivation and cooroitment are incalctilabl*.. At some 

■ . ' V - ^ . ' 

level, wonen do ui^rstaad the treatment of pregnancy as a 
message to women workers: nrou have chosen the woman's role 
of pregnancy and motherhood and have thereby forfeited yotir. 
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pUc« 4nd right! in thm worXforc*. Go hom« wh«r« you belong." Thus 
i» thm progh«cy th*t wom«A ar« narginal workers with no* l*«ting com- 
.mitmtot to th« workforce r«inforc«d, and th« prophecy b«coiQ«8 ■•If- 

• fulfilling. ' 

Thf final irony of this w«b of worXforc* diiabilitiM placed 
upon pregnant women la that American working Women, alone among 
working women in t^ie industrialized countries of the world, face 
childbirth and the accompanying inability to work unprotected by 
an income continuation plan. All' countriee o£ Western and Eastern 
Europe have by law provided income protection to disabled workers 
including pregnant workers. Similarly, all but -five of the countries 
in chtf western herafsphj^re provide such ff^otection. ,in this country, 
worker rights and benefits have by and large not been' a subject of 
social legislation, but' instead h^ve been left to management and 
labor in .th< iprivate sector to work out through the mechanisms pro- 
vided by our \abor laws., indeed, one management writer, referring^ to 
•mployer fringe benefit program*, has stated, ''it is now meaningful 
to. label this^ web of. -employee benefit plans 'the corporate social 
■ecurity system."*" t subtnit; that it is wholly appropriate, and, 
indeed,' in light of the abdication of responsibility by the private 
sedtpr, -essentia.!,' for Congres!s tx^ mandate full job equality fo;- women 

workers by^ensuring tha^ pregnancy, discrimination', like other forma " 

• • ' . ' .^--^ ' 

;of;sex di«crirain^ion, will not escape judicial scrutiny. Passage 

; ■ U . - • ; 
■of the Gilbert »bila would acdompli^h this goal. 
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Xtl. ' THE COST JUSTITiAtION 
h study of th« labor fores hiitqry oB^\njamn l«a^ ovsrwhslmingly 
to On« conclusion: prsgnsncy^potsntisl snd sctual— is ths cors 
fron vhich rsdists slmost sll ths multituds of imagss, suppop itions* 
predictions* mdtsl -convictions » social prsfsrsncss and' st«rsotyp«s 
iirhich foqtt ths justification for diffsrsnt and Isss favorabls. trsatmMit 
of'won»n in ths workforcs. It is n6t surprising, ^srsfors, that as 
barriers to sijual sicJloyiMnt oppbrtu^ty for woman havs gradually ; 
-frt^an ons by ona^^tn^tha waks ^f ^ tha >a^saga of Titla VII, tha dis^ 
putad issuas hava narrowed until thara Is ona final and daci,si^ 
battlagroYid<^tha traataarit of pral^nancy itsalf. It^is also /ot 
surprising that tha most hotly coitasta'd ^of tha pregnancy IsJuea is 
the one^that involves a potential cost "to araployers — covsragJ of 
Vregnartizy -related disabilities in*sick l#ave and disability benefit 
programa. 

Whila others will delve more deeply into the cost justification 
now offered by employers for the p;regnancy exclusion, I would ] ike 
to make ji few general observations. 

Krst, history daisonstrates that cost was not the resson 
excluding pragnancy disabilities from disability and 
coverage. Rather, the historical notion of women's proper place 
and role are the origins of the exclusion. Recall statement > 
of General Electric Company's president explaining the exclusion 
of vionen from the disability program: "Frankly." our theory had been 
that women (jid not recognize the responsibilities of life, for they 



tie resson fo 
sick lefy^ 
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prQl»«bly vara hoping to gat m«rrla4 aoon and laava tha co^ny." 
Tha point la amphasisad by tha wild coat astlaataa cosq»aniaa bagan 
to coaa up with whan thalr pragnancy policiaa wara ehallangad undar 
Tltla vn. Anarican Talaphona' and. Talagraph Company, tha singla largait;: 
prlvata amployar of woman, claiiMd, for axampla, that pragnancy 
diaability covarag.a would cost an additional thlrtiy'-nina^and on« 
Half million doyiara in a singla yaar. But this ti^^ was basad 
on thtt supposition that pragnancy disabilitias viould- hava an avaraga 

• dujjation of fiva and ona half months . This fig\ira is dacidadly out 
of lina with madical raalitias, sinca doctors indicata that disabilitias 
artaing from childbirth last from thraa to aight waaka\ Tha highly 
inflatad aatittatas of farad by amployars defanding litigation wara 
havar tha product of caraful cost analysis basad on sound actuarial 
principlas: Ona actuary' in tha Ganaral Elactric caaa admitted undar 
oath that tha problara of astimating costs was that thara was no 
data and axparianca upon which to basa raasonabla astimatas. 
Tha ccnpanias which hava, in vary recant yaars, sought to 

^ comply with tha ESOC guidalinaa on pragnancy hava d is covered tha 
truth--- while coverage of pregnancy disabilitias does cpit additional 
money (as would' the inclusion, of any major disability previously 
excluded) , "the cost is moderate and managable, ^ Indeed, the Federal 
Reserve Bank of Boston found that treating pregnancy diaabijLities 
the same as all other disabilities would add between $.004 and $.01 - 
to the hoxurly wage of its employees, representing an increased labor 

■ « ■ 
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co«t of b«tw««a I/IO and 2/10 of. oat p«re«nt. In thm context of . 
g«n«rml yearly wga Ineraaaai of atound 18 eants par fio^r, fha coat of 
covarlng prag^iancy la minor Indaad^ 

Sacoiid; in both Qadttldio ind Gilbart ^ tha SupraoM Court waa 
ipparantly lapraiiad wlth'figurai ixtelttad by dafandants and 
amici Indicatln? that \toiomn account for aora than thalr "fair ihara" 
of tuliiporary diiability banafiti mvmn vhan tha programs axcluda 
pragnancy diiabilitiai. And, indaad, it ippeari to ba trua that 
wonan ■ gro\ip driv mora haivily on tateporiry disability iniuranca 
programa in most companiai than •^n do. But this it only tha bag inning 
of ths Inquiry. . ^ 

Xt muat first ba obsarvad thst 'tamporsry disability programs sra 
only ona component ih mora comprahansivs schamas of antployaa disability 
protaction.^Thasa schamas also include yorkar's conpansstion for 
york-ralatad injury and illnass, sick lasve, and permanent br lon^- 
term dieability programs. While women may account for more sick- 
leave' and temporary disability days, men constitute a heavier drain 
-on %#orker's compansatioMlitf long-term disability programs. Indeed^ 

R.e.H. studies of time lost from work per year between 1963 and 1972 — 

' 'J 
' * ft ' 

s calculation which includes days lost dua to pregnancy disability — 

confirms this Important point. Sex differences in days lost i^rom 

work^sra minor indeed. Xn some' of these years, women lost more time 

•from work than man; in others, men lost more time from work. Xn 

esch.year the difference in tJLme missed between man and women 
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ymm Xaaa thmn a aiagl* Amy, 

A MmeooA, and at laaat as aignificmnt obaarvation, im that 
4itlfrilitY raf >aacXina aa waeaa rf^- Loir IncoM %#or)c^...ra* 
garil•aa^f a«x**ahaw a algnificantly highar diaability rata than 
high incoM workara. Whila gamllv Incoaa atudiaa.alao ahov thU 
Invaraa ralationahip batwaan wagaa and diaability rataa, 
tha wagaa o£ individuala ravaal a aora claar- and conaUtant Invaraa 
ralationahip. Whathar thia ia bacauaa family incona ia laaa in- 
fluan^al iiT amployaa haalth than tha typaa ot joba parforraad by 
individuala. who ara low Inconaa workara, or bacauaa o£ tha paychological 
affacta of holding laaa rawarding and Laaa raaponalbla joba. ia not 
known. Wiat ia claar ia that Individual, Incona, notaax. ij tha 
baat pradictor of dijability rataa. 

Slnca.fuXl tlna wonwn workar* aarn, on tha. avaraga, two thirda 
o^ what aan workara aam in thia country, it follcrwa that woman aa 
a group account for mora abort tarm diaability^^ than man do.. A 
almilar pattarn. aa ona would pradict. ia apparant for black and 
othar minority workara aa conparad to whita workara. 
j Undar tha cireumatancaa, it may ba worth aaking thoaa companiaa 
whoaa rapraaantativaa ^aatify that woman airaady racaiva a diapro-* 
portionata ahara of diaability paymanta what thair avaraga mala and . 
famala waga ia. it ia probabla that auch compan'ie^'do not hava a^ 
. aax-intagratad aad^aqual workforca. . . • /,■* 

Tha^a haarl|p^ may alao praaant tha. opportunity to claar up 
anothar myata.ry> namaly, why it ia that Inauranca companiaa 



2-9 



26 • 



opposa cov«rig« for pr«9n«ncy*r«lat«d d^aabilltiaa. At first blush* 
th«ir opposition vpuld app«ar incongruous in light of ths fsct thnt 
adding dlsabilitiss OMmns sddod inposM for insursrs. it h«s b«sn 
suggsstttd thst insursncs eonp«niss sr« oppossd to including pregnancy 
disabilitiss not as izisursrs; but as smploysys who adhsrs to ths 
traditional asaus^tiona and .atsrsotypas about wocasn. A look at ths 
insurance indxi|^txy'a jgials-fsaals snployasnt pattsrna suggssts that 
this may bo ths caas. Indsod, ths smploynont practicsa of inaurancs 

coopanisa havs b«sn a particular cause of concsrn to thoss pursuing 

• ' o '- . * . 

ths goal of aqual snployasnt opportunity for womsn. Tha. rscord 
in ths caas of Watxsl Libartv Hutual Inaurancs Company rsvsala a 
typlc?^ pat^arn; NMah at Libsrty Hutual w«rs totally sxcludsd from 
ths sntry lAval job of claims adjuatsr* a position at ths bottom 
rung of ' thsr coflipany*s pr^wtional iaddsr. By virtus of thsir 
sxcluaion from ths job of claims adjiiatsr, woman wars thsrsby sxcludsd 
from promotions. Liberty Hutual also tsrminatsd woman who'bacams 
prsgnant and stripped tham of previous ly acquired benefits if thsy 

wers rshirsd after childbirtlv? And all women eiq}lo^es were excluded 

' «, * 

altogether from eligibility for certain life insurance programs. 

There is ons final and important point to be made about the 

employers' cost justification. One of the fundamental principles 

of Titls VXi is that womsn should )S% trsated not on the basis of 

characteristics gensrally attributed to their asx, but rathsr 

on an^. individual basis. Thus, a physically strong Woman cannot 



So 
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b«'«xelttM trtm a job rvquirixif h«avy liftin? b€caui« th« mvmxmam , 
w^mma ii too saall and too %f«ak to do th« job* without violating 
Titl« VIZ. . 

Juitictt. Maquiit, %aitin9 for tn« najority in Oilbrt . abandons 

thia critical principla. Bia viaw is that aa long aa woann aa a 

SisaSi alraady racaiva thair ahara or aora of paid ta^porary diaability 

daya, tha axcluaion of praignancy diaabilitiaa froa covaraga doaa not 

violata Titla VIZ. Bxtanding thia arguMnt, ha auggaata that, for 

purpoaas of analyaia, diaability covaraga ahould ba conaidaradv'<9i 

tarma of ita aonatary valua and viWad aisnply aa an incraaant to wagaa 

So vlawad, nan and woman ara racaiving aqual traatznant bacauaa tha 

valua of covaraga to tha two groupa, aa groupa . ia almilar, 

' t ■ 
avan though pragnancy ia axcludad. 

Thia approach to tha iaaua ia dangaroua to tha principlaa of 

Titla VZZ and job aquality for. two (ralatad) raaaona. Firat, it 

ia inappropriata to convart diaability fringa banaf ita to a monatary 

valua and traat tham aa wagaa for purpoaaa of analyaia. Thay ara 

not wmgaa. Diaability plana ara aought and bargainad for bacauaa ' 

thay provida aacurity againat tha riak of unpradictabla wmga loaa 

dua to diaability, ahould that diaibility occur. Sacond, and 

conconad,tantly, to aaalgn a monatary valua and traat disability 

covaraga aa an addition to wagaa allpfwa ona, aa it allowad tha court, 

to bypaaa yi thou t analysing tha trua dia criminatory natura of tha 

pragnancy diaability axcluaion. 
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tMftiag tlM diaabllity progrui M part of ^m», Justies 
MaqpiUt VM ublm to vUtr ftXl^arkora M •neolvia? an an aqua^ 
-raiaa" in thaix aalariaa.^ If, Inir^ad, tha diaabilljy' plan la. 
▼iawsd la taraa of ita puzpoas^-^ job aseurity and prbtaetioa againat 
naaa^octad loaa of incona doa to diaabllity7*Mn ara protactad agminat 
all rlaka of incoM loaa duo to diaablllty* «#hll« 'vonan ara npt, a£aca« 
if a i wiB in'a diaability ia in any va^ connoctod with pragnancy* aha 
faeaa a poriod of non*protaction and incono loaa. Tha fact, in 
Qilbort, that ^roaaan on tha avoragii will 'draw laoro upon tho diaability 
iAco«o p^otoction plan if pragnancy-diaabilitioa ara includad^ 
ovorlodXa . tho oaaontial point that thora ia graat variation anbng 
individual aan and wonan in tha^nunbor and d\iration of diaabilitiaa ' 
aach auffara. Tha wooan who ia na'var "diaablad and tha woman who 
ii fraquan diaablad ara traatad alika and diatinquiahad aa 
a cXaaa from tmn, who thamaalvaa rapraaant tha who la apactrum 
from haalthy to diiablad. And whara a man and %roman, in tha a ana » 
job, aaming tha aama pay, aach auffira ona disability of tha aama 
durati'on during thair worklifa with tha company, and tha woman' a 
diaability ia diia to a miacarriaga, complication of pragnancy 
or ia in aama othar %ray pragnancy-ralatad, ^tha man will racaiVa 
partial iacoaa raplacaaant undar tha coaqpany diaability program 
but' tha woman Hill not. 
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SuMly^rraeh a rMult . ihoold not hm p«r^tt«d uad«r Tltl« VII, 
particularly wh«r« eoapaniai,' jolxMd by tha Insuranea tnduatry, hava 
■ought to Juatify luch raiulta by ail-to-aaiy lax-baiad gaaaralixationi 
rathar .than looking to tha raal eauaai of highar dlaability tncidan^ 
rataa. . ^ 

\ '..COHCLDSIOH 

Thii bill to aaand Titla VII by making it claar that pragnancy 
dlicrialnation ii within tha dafinition o£ lax diicrimination ii tha 
■ idpliit and luraat way to guarantaa that tha graat i9andata o£ Titla 
VII will ba raaliaad for working wonan. It makai axplicit what tha 
HOC and avary fadaral court axeapt tha Suprama Court baliavad waa 
tha intant of tha Cpngraaa whan it paiiad tha Act in 1964 and axtandad 
ita proviiiona in 1972^ Thii bill will maka pragnancy-baiad diieri^ 
Ainationi lubjact to tha lana ■crutinyxon tha lama tarmi aa othar 
acti of lax diicrimination, and of couria, providai tha anployar 
with tha lama dafanaa, if provan, that tha Act racognizai for 
othar foma of lax diacrtnt nation. 

It in obvioua, but parhapi wrth noting, that whila f ailura 
to pail thii bill will hava tramandoui coniaquancaa for forking %#oswn, 
paaaaoa of tha bill impoiai no naw, unfamiliar or untriad lagal 
burdani upon aaployarl or lagal principlai upon tha courti. 
Cntil oacambar 8, 1976, whan tha Suprana Court handad down tha \> 
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oilbTt d«cialon# th« f^d^irml eourta fttoly h«ndl«d and r«aolv«d 
tha pragn«ney iaau«a. Thia bill* whan it b«coaMa law, will ali^ly 
•nabla tha ep^rta to continue tha& taak according to tha familiar 
and workabla principlaa which thay hava davalop«d dvar tha paat 
faw yaara. I urga ita paaaaga^ 
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Ttstiaooy of Susan MlUr Rosa> i)a Mhalf of 
thm campaign to W OUcrinlnatlbn AgalAst 
Pr«gnant MorJK«rs, B«fQr« tha Snbcooa^tM on 
Bmploynant Opportonltlea 6f thaSousV^^ 
COMiltte« oo Education and Labors On H.R. 5055 

April 6, 1977 

Mr. chairman, thank you for giving ma 'tha opportunity 
to tastify bafore thia subconuBittaa. t am appaaring today 
on bahalf of tha campaign to End Discrimination Againa,t 
Fragnant Workara. 1 am Co-^air of tha Cttipaign, and am ' 
also a staff attornay with tha Anarican Civil Libar^ias 
onion. Tha bthar Co-Chair is hs. Ruth Wpyand, an attornay 
i^ith tha Xntarnational Union of Elactrical, Radio and 
Nachina Workara, ■\ 

1 am plaasad to tastify today in support of H.R.. 5055 
on bahalf of tha campaign. Tha Campaign is a Jbroa$l-baaed 
coalition of woman's rights organizations, civil rights 
groups, labor unioiia, and othar public-intarast groups, 
formad ona waak aftar tha Suprama Court hand^ down its 
dacision in Oanaral ElacNtric Company v. Gilbart . Thasa 
groups wara unitad by ona cone am — tha raieillzation of 
Qilbart's anormoua potantial for harm in aradicating tha 
rights woman workara had fought so hard to achiava in tha 
thirtaan yaars sine* Congrass anactad Titla Vll of tha Civil 
Rights Act of 1964. 

i - 
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In th»^ otIbTt d«ciaion« thm Supreme Court' held that 
an eaployer policy ef ■In9lln9 out pregnant workere for 
Leee favorable treatment than all other workere waa not« 
on ita face, aex dlacrimlnatlon. The specific context 
of the caae waa Oeneral electric * a policy of denying tempo- 
rary diaability paymenta to diaabled pregnant workers. 
Since no V^egnant men were given auch payments, the Court 
reaaoned that it was not aex diacrimination to deny the 
benefita to pregnant Voraen. The court'a logic could be 
extended to any diafavorable treatment of p^regnant workera. 
And aince moat %raiiien workera do bear children at aome - 
point in their working livea, thia one decision could thus 
be used to justify a whole complex of discriminatory 
employment practicea deaigned to inaure that women worker's 
role in the market place be confined to low-paying, dead-end 
joba. ' 

Pi;ofeaaqr. Williama has just testified on the : 
historical origina of auch policies, and the wide variety 
of discriminatory pregnancy policiea in exiatence today, 
Imployera routinely fl^e pregnant workers, refuse to hire 
them, strip them' of seniority rights, and deny them 
aick leave and medical benefits given other workers. 
Snch policies have a lifetime impact on %fomen's* careers. 
Together, they add up to one baaic facti employera uae 
w^men'a role aa childbearer aa th4 central justification ^ 



of aaa support for dlsorinintftioa agalaat vooMn workers. 
rbnm, dlseriAinstlon •gainst tfooMn t^orlTsrs cannot b« ^ 
•rndiostad uplsss ths root discrl«lnstion, bassd on 
pr«9nsncy and childbirth, is also slisdnatsd. 'By 
•pacifically approving this oora discrininatipn, tha 
SupcMM court haa virtually nullifiad the sax discrimination 
provisiiirflof ¥itra VII. If tha fiUfeStt decision stands, 
the Act is dead fo;* w(Jnen workerT^^^^^Whateyer their race 

or national origin. ' ^"""^ 

■* " ■ *• .1 

The icaapaigii supports H.R. 5055 because it will 
restore Title VII as an effective tool in eradicat^g aex 
discrimination in employtaent. it will 'reinstate what 
we believe Congress aiw«ys intended — that all. sex 
discrimination bi^ eliminated, root and branch, from ^ 
th^ market plrace, eapecially including discrimination 
focussed on that one conditl.on whitfh makes women different 
from men — iheir childbearing capacity. 

The proposed law does this through two simple concepts. 
First, it makes clear that sek discrimination necessarily 
includes discrimination baaed on pregnancy, childbirth, 
and. f elated medical conditions. Second, it d«g^e8 the 
Appropriate atandard for eliminating such discrimination, 
by providing that pregnant workera who are able to work 
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sbAlI IM tr««t«<S tha saaM as other .able workara/ and *that 
pregnant workara who've unable to %#ork ahall be treated 
the aama aa other dlaabled workers. 

The flrat concept aeema aelf-evldent. Claaalf Icatlona 
baaed on pregnancy and childbirth affect women and onl'y 
wonen. - Indeed, pregnancy and childbirth are the reault 
of « physical structure and biological potential which, 
nore than any other char^teristic, define a person as a: 
member of the female sex. Ias justice Brennah's Gilbert 
^isaent atated: "it offenda eoononsense to suggest. that 
a ciaaaiflcation revolving around pregnancy is not, at the 
minimum, strongly 'sex-related,'**. 

The second cohcept — equal treatment for those who 
are aimilar in their ability or inability to work — is 
naceaaary to end the uhipsaw effect pregnaht workers are 
subjected to. On the one hand, they are told early in their 
pregnancies, when they are perfectly willing and able to 
work, that they are disabled tod must stay home on long 
unpaid leaves of absence, sacrificing pay and career 
opportunities given other able workers. On the other 
hand, when they are actually hospitalized or are recuperating 
from delivery, they are told that they aren't disabled after 
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•11 wd ar* thM (lml«d di.'.biUty,'«»a Mdieal ban.flta 
9iv«a routiMly'to oth«r disabled Mrk^ra. 



fact of ofgnancy^ j>a£ ^i. to work • ^ 

through oi th.ir pr-g^J.^ (.ithough M^'^o* 

>uf f«r coivHcation. that pravwt th^ from i#orking) . 

tbom^ pragnant woaan who ara abla to work should be 
•llowad to work Ilka all othar abla workara. conwaaly, 
•11 pragnant woman hava aoma pariod of madical diaability, 
baginning in a normal pragnahcy with labor itaal^f ahd 
continuing throi^gh tha normal racuparation pariod of 3 to 
B waak. aft,r childbirth. Iha.a ^^blad woman should 
likawiaa ba givan tha aama fringa hinafita all othar madically 
diaablad wor)^ars gat. 

Xa «doj»ting tha atandard of aquai traatmant for thoaa 
Who ara aimilar in thair ability or inability to work, ' 
H.R. 5055 incorporataa tha thaory of tha BEOC pragn^cy 
9uidalina8 which tha Suprama Court daclinad to^ollow. 
By passing this bill, Congraaa would thua be affirming that 
tha EEOC proparly intarpratad Titla-Vll, and that tha 
Suprama Court arrad in falling to giva tha guidalina. thalx: 
cuatomary "graat dafaranca." . 
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Tha CMnpaign ^liav«a diat tha KXOC ^ibitad both graat 
iMdarahip and an In-^apth aadara^anding of hpv, baat tp aradi* 

cata'iMX diacrl«lnjhtlon fron tha Mirlcat pl«e« vhan it anactad tha 

<t • ■ u 

«i 

prsghancy guidalinaa in 1972.* v«a d«ipna^tad convincingly^ 

by tha vi'rtual unahi»ity\rith which tha guidalinaa wara folloiirad* 
It ia wall^known th^t all aix fa^aral courta of appaala to con- 
sider tha iaaaa follovsd tha guidalinaa, aa did 18 fadaral diatrict 
courta. What ia ptxhapa laaa vail known ia that tha vaat najori'ty 
of atata hwan rights agancias alao followad tita EC0C*a laa<U often 
adopting tha gaidalinaa wo^^d for word aa thair cwn. Tha United 
Statee Z>epertBient of Beelth, Education and Welfare alao edopted 
pregnancy guide linee, interpreting Title ZX of the Education Aaend- 
sente of 1972, 20 $1691 et eeq . (1974), which are virtually 

identicel to tha EEOC poeition. See SeAon 86.57 (c) , 40 Fed. Reg. 
24144 (1975)"! * Finally, the HEW guide^inee were placedbefore Con- 
greee for e forty-five-day period during which hearing^ were held 
end the contef\^ of the regulatione j^oroughly canvaeeed. By 
permitting the Title I)C regulatione to becocoe effective without 
chenge, Congreae iteelf plainly indicetad that the EEOC had^ro- 
perly interpreted Congreeeional intent in paeeing Title VII. * 
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tiM eorroctn*aa of thm BEOC standard is further 
de«onstcat«d ty the number of states which have refosed 
to follow the Snprame court's lead in interpreting state 
human rights laws virtually identical to Title VII. in a 
case raising the same issus as gilbert. New York State's 
highest court, the prestigious Court of Appeals, declined 
to^ follow the Supreme Court's holding, politely noting 
that it was -instructive," biJt "not binding,- without 
fuK^er discussion. Through their state human rights 
agencies, ssveral other slates' have taksn the same 
position, including the District of Columbia, Kansas, 
Michigan, Hew jersev, Pennsvivania, South Dakota, and 
Wisconsin. 

These state rulings suggest another reason for passing 
H.R, .5055x to provide one uniform national policy for - 
dealing with discrimination against pregnant workeri, it 
seems likely that many states with guidelines modeled on 
the ttOC standard will follow the lead OJ those states which 
have explicib:^^ indicated that they will not follow the 
gilbert decision. In addition, ssveral states provide by 
statute for temporary disability coverage for pregnant 
worksrs: under state diaability benefits laws, including 
California, Hawaii, Hew Jersey, and Rhode Island. Three 
state statutes explicitly prohibit discrimination on the 
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bMi> of pregnancy ^(AlMka« Connecticut* and Montana), 
Tha conblnad affect of all theaa atate lawa, regulations, 
and court rulings is to Isave at least I4« states, 

including the major Industrial states of California,. 
Connecticut, Michigan, New Jerssy, BtM York, Pennsylvania, 
and Wisconsin, recjuiring etB^ployers to provide the 
tesiporary disability payments to disabled pregnant workers 
which tjtM Supreme Court ruled^ were nOt required by 
Xitls VXI. Such dispArate treatment of. .women workers by 
state of employment i^ dearly arbitrary and unfair to 



the >roa»nymmm—mm0A^mm^m^mm'%i^ the cofnpanies in 
j^states, A uniform federal standard requiring all employera 
throughout the united States to obkarve theihigher 
standard is essential. 

The> Campaign also supports the clarUfying amendment 
to H.R, 5055, which provides in essence that employers 
may not lower benefits, or compensation in order to 
comply with Title VII, as it is amended by this bill. 
This is a standard provision of anti-discrimination law, 
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explicitly provided 'for In th« kqual Pay Act, and 
rotttlnaly raqulred In Tltl«^ Vll case law. We believe that 
• specific provision to prohibit reduction of benefits 
or eonpeneatlon Is needed because sone employers have 
threatened to deprive everyone of disability benefits 
rather then provide them to disable^ pregnant Anprkers. 
Obviously, the purpose of antl-dlscrlminatlon lav^ Is 
not to lower the living standar^ds of all workers but rather 
\o Improve the treatment of those %irho have been discriminated 
against. The clarifying aoenSiment would guarantee this 
result. 
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in By tastinony so far* Z h«v« foeu«a«d on th« inportanco 
of paaaing H*R. 5055 in ordar to guarantaa aqual amploysiant bp- 
portunlty for i#OBian worXara. But far nora la at ataka~ thantha 
fata of %#c«an workara, Tha' Gilbart daclalon contalncid aavaral 
oadnooa algnala for all claaaaa protactad- by Tlt;la VII, md it. la 
iaportant for Congraaa to aand a dltact algnal bacTc to tha Suprena 
Court that it will no^ tolerata any aroalori of Tltla Vil. Quick 
paaaaga of H.R* 5055; %rould convay that naaaaga. 

I would Ilka to out Una vary brlafly acna of tha aiora trbu- . 
bllng argumanta I9 tha Gllbart opinion. Flrat, tha Suprama Court 
annooi^cad that 1^ would axamlna ^nd raly upon "courts daclalona 
eonatrulng tha Equal Protactlon Claoaa of tha Fourtaanth Anandnant*** 
to datamlna what Congraaa Intandad In Tltla VII* a prohibition 'on 
^dlacrlnlnatlon." Thla Idaa la patantly fldlculoua aa to tha aax 
dlacriailnatlon provlalona of T^tla VII, for If Congraaa naah^ to 
Incorporata aqual protactlon doctrlna Into Utla VII in 1964, It 
Intandad to do abaolutaly nothing aa to aax dlactflnlnatlon. In 
4964, tha Suprama Court had an unbrokary record of upholding tha moat 
blatantly aax dlacrinlnatory practlcaa^ undar tha Fourtaanth Amand- 
■ant. Including abapluta prohlbltiona on i^an working aa la%iyara 
and bartandara. 'But avan aa to nlnorltlaa, rallanca on cyrrant 
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•qua 1 protection doctrine could be ueed to undomiina^Title Vll 
v»ry ^eiriouely, by incorporating the necaeeity to prove intent 
to diacrininate. compare Griggs v. Duke Power Coppahv . 401 U.S. 
424 (1971), with Washington v. pavia , 426 U.S. 229 (1976). 

Second, the Supreme Court refused to follow the EEOC^ guide- 
lines in part because they were not a contemporaneous interpretation 
of Title VII. This idea is troubling nOt Only because it le«vae 
the agency.no time to develop an understanding of how discrimiaa- 
tion operates, but also because ^any of the EEOC guidelines have 
changed over time as the agency gained more in-depth underatandin^ 
of the problem undeicconsideration. indeed, the testing guide- 
lines considered in Grig^ w erexfHrat issued in 1966 and* then* 
modified in 1970. Moreover, Congress itself has recognized that 
the process of interpretation of Title VII ia necessarily an 
evolutionary one. The Report of the Senate Committee on Labor and 
Public welfare recoinnending passage of amendments to strengthen 
Title VII enforcement summed up this perception as follows: 

In 1964, employment discrimination tended to be viewed 
as a series of isolated and distinguishable events, for 
the most part due to ill-will on the part of some iden- 
tifiable individual or organization .... ExperiencefiL 
has shown-this view to be false. Woi 
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BMpXoy^nt disorinination aa viawad today ia a 
far vora co«pXax and parvaaiva phanoAianop. Kxparta 
fMiXiar with tha aobjact ganarally daacriba tha prob- 
Imm In tarwa o£ "systana" and -affacta- 'rathar than 
alsply intantional %rrong8 ....In ahort.tha problan 
ia ona whoaa resolution in many instancaa requiraa not ^ 
only axpart assiatanca, but alao tha technical percep- r. 
tion that the probl)^ exiata in the firat inatancf, 
and that fha system conplainad of ia unlawful. . , 

Kap. HO. 92-415, 92d Cong., let Saaa., 5 (1971) « SSfi. ftXUL 
Kap. Ho. 92-238, 92d Cong., 2d Seas., 8 (1971). 
Finally, tha Court's interpretation of Vha Benn||tt Amendment 
of Section 703(h) of Title VII was an extreme example of result- 
oriented analysia of atatutory language.. It ignored the plain 
meening pf ' the aannett Amendment, which simply Incorporates Equal 
pay Act exceptions into Title Vi;. See Statament/of Senator 
Dirtaen, 110 Cono. Rec. 13647 (1964). To reach the result it wanted, 
the Court relied inatead on a clearly erroneous statement of Senator 
Humphrey, who aaaarted after passage of Ahe amen<fBent that the Equal 
Pay Act allows employera to retire women earlier than men - a atatement 
which is patently ui^true, ainca the Equal Pay Act does not purport 
to deal with anything other than wage discrimination. See Manhart v. 

City of Loa Angelas , F.2d , 13 FBP Caaea 1625, 1631-1632 

(9th Cir. 1976). Baaed on Senator Humphrey's erroneous views, the » 
Court th«j concluded that Sactlon 703(h) allova the pregnancy-based 
dlacrimlnatlon at issue in Gilbert . 

The campaign believes that nothing in the explicit language or 
relevant legislative history of Sec^tion 703(h) supports this view. 
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■•varth.l.... th. court'. itrain'.d.- re.9lt-6rl.nt«<S .naly,!, »«)ce. 
Me«H«ry th. proyl.o In H.W. 5055 th.t -nothingHn ..ctlon 703(h) 
of thl. titi. .hall b. lnt.Lr.t.<I to pixmlt [..x <Ii.crl»lwitlon 
ba.ad on pt«9n.h«y. chui,iith; or ralatad ma<Ilcal'condltlon.J . 

In •»«. then. th.alJbaU decl.lon prea«nt« anonnoua potential 
for ttnder»tnlng the .ffactlvJ onfonSnDent of Title vil for all 
protacted claeeee - both ««.Id and minority groupe. The Campaign 
urge, quick paaaag. of H.R. 50'b5. with atrong aupporting Coemiittee- 
report. repudiating the re.ultisriented analyeia of "iSat^^iciaion 
and ita apparent a ttenpt to undlnsine Title vil. Both are needed in 
order to guarantee that Title VII doe. not become a meaningles. 
ge.tur* tQs,wrlcer. who have long been denied a fair chance to partici- 
pate fully in the nation'^ ccmnerce. 
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8TATEMEHT OF WEHDY WIUIAMS, PEOFESS OB O F LAW, 
OEOKOETOWH LAW SCHOOL, QEOKQETOWH %1JIVEKSITT, 
WASHINGTON, D.C. 

Ms. WiuL^'iAMS. Thank you, Mr. Chaiman. 

My name is Wendy W. Williams. I am an assistant professor of 
law at (Georgetown Univei-sity T^aw Center here in Washmgton, D.C. 

I am gnxteful for this oppoKunity to testify in favor of H.R. 
5055, the bill to ovemde the Supreme Court's opinion in Gilbert 
veisus General Electric. In my wntten submission to this committee, 
I described in some detaH the histoiy of the tumtment of pregnancy 
'by employers in this countiy, going back as far as 1900 and before 
the turn of the century. - ^ 

From that histoiy, several things are apparent. One is that, the 
common thread of justification nmning thix>ugh all t-he policies and 
practices that disariminate against women in the labor force rested 
ultimately on one fact: The capacity and reality of pregnancy. 

Some of the assumptions about pregnancy and its implications 
for the role of women, and the beliavior of women, led to the view 
that women were marginal workers, not really deserving of the 
emoluments and pay of real workers. ' 

The practice concerning pregnancy, in particular, aix)se not rnly 
out of general attitudes alx>ut women's place in the workforce but 
also from a sense of embamissment and .discomfort at their presence 
as pregnant women workers. 

What rides on the passage of this Gilbert bill? I tliink, a closer 
look at the policies and practices which affect pregnant working 
women is in order. Tlie starting i>oint for analysis is the fact that 
about 80 percent of all woiyen ilo ^t pregnant in the couii-se of their 
worklife. Even the women who^ do not iictually get pregnant are, 
until they pass childbearing age, viewed by employers among the 
potentially pregnant. Thus, all women are subject to the effects of 
the stereotype that all ^yomen are marginal workers with all tlie 
multifaceted consequences for hiring, promotion, job assignments, 
and fringe benefits. 

Reported title VII cases reveal the whole array of ways in which 
assumptions about pregnancy and the resulting pregnancy rules 
have cut deeplyr against equal oppoi-tunity for employment for 
.. women. • . ^ 

First: The cases illustrate the assumption that women will become 
'-^^^^ and that tliis is offere<l as a justification for refusal to hire 

WdMen at, all, or to promote them into ceitain positions. 
SjC^ is a case called Cheatwood vei-sus South Central Bell 

Te^pUd^^^d Telegraph Co. Tn that case tlie employer refused to 
V> ^.conitd^i^^i;^^^ the job of commercial representative, in part, 
.|:jl)e<Miu^;^'fe^^ get premant and the employer tliought that 

t\ . could not fill the job pi-operly. . \ 

■ T:J;V,}f:ji^«^ is Hodgson vei*sus National Bank of Simtx City^ 

; V -fC^^ excluded from the manaTOment training program 

^•'^b^^i^^ beliove<l that they would get married and leave 

'^'^^0^^^^^!^^^^y^ thei-efore, did not have management potential. 
. . ^T'^m^Syl^OT^ practice with regard to pregnancy is the termina- 
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tion of women who become prepant on the job, or the placement 
of these wonaen in th& impaid force, .oa- inateniity leave for siimifi- 
cant periods of time. 

Termination, of course, is a veiy serious setback for woiWng 
women. Mandatory leave, in the l)est of cinniiinstances, is aocom- 
• iT^ a gwa-rantee of reinstateanent in the mployce^ fomer 
job without loss of beirefits. jBut often even mandatoiy leaves are 
followed % loss of previous position, lower pay, loss of senioritv ^ 
and other benefits. . 

In short, the womfen placed on mandatory leave, like the woman 
who IS terminated, for prepancy, often must b^in again, after 
pregnancy, in the same position as if she were a new hire by the 
company. 

The ca«« are replete with examples. To give you just one, in a 
case called School District No. 1 versus NiUon, the school district 
reouired the registration of nontenure teachers who became pi-egnant 

* or plamtilf Nilson who became pregnant after 2 yeare of teaching, 
this meont'that she would have to sedc rehire after slie gave birth 
to her child, and begm requiring the 3 years necej^saiy to acquire 
tenure all over again, thereby losing 2>/2 years of her worklife. 

Some of the consequences of foiwil maternity leave are carried 
forward over tJie entire worklife of working women. Among the 
• bene^ts of which ^-oinen are typically strippe<l as a consequence of 
mandators matemity leave are accnied retii-ement benefits. So the 
women placetl on a forced leave after a number of years with a 
.company will, at the end of her worklife, find that her level of 
retirement benefits does not- reflect lier actual years of service to the 
amjpany and, sometimes, that her i-etireinent date is postponed as 

*Lo88 of seniority is another deprivation with permanent effects on 
tJie working women. Seniority allows senior employees to outbid 
junior employees for more desimble jobs and for pmmotions. It can 
also be used as a basis for permitting employees to qualify for pro- 
motion exajninations. Finally, and most importantly, it enables t\\^ 
senior employees to resist layoffs under seniority systems which pro- 
vide that the last hire<l is the first to po. 

So the consequences of loss previously eanie^l senioi-ity are very 
signihcant. Ihe coses that ilhistiute the problems, one is Satty vei^- 
sm Nashville G^a*, which the U.S. Supreme Court has decided to 
review and will be hearing in the fall. 

In tliat case, Nora Satty, after her foreed leave, was permitted to 
come back ai> a tempoiun- employee. She bid on three peiunahfent 
jobs, each of which she would have gotten if she had l)een afcle^o 
use her earned preleave seniority. Without that seniority she lost 
each of the Jobs to other einplovees, and when her temporary lob 
ended she was unemployed.. , . 

In sum, women who'arejteniiinateil or placed on mandatory ma- 
ternity LM-ve may lose months and even yeai*s of earned seniority 
placing tfiem pemianentl>-behind their rightful place in the promo-' 
tioji ladders and pay scales of the c<Anpanies they work for. 

Another significant feature of mandatorj- maternity leaves is that 
they are unpaid leaves. Until recently, the ablebodied woman placed 
on a forced leave were not. eligible for unemployment insurance, 
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even though she was available ana able, ^y]\en she i>ecame disabled 
ajtd could not work, of course, she was not eli^j^ible to draw upon her 
company's sick leave or disability pro^-am. 

Unpaid maternity leave means foived loss of earnings for the 
entire period of tl\e leave, at a time when exi)enses are increased by 
the addition of a new family meml^er. Also, l)ecause most empTnyers' 
insurance policies do not cover hospitalization costs for childbirth, 
the loss of income is compounded by substantial medial bills. 

Even in the most favorable of sitiuitions, the two-mcome family, 
this means a reiluction in the standard of living. For women not so 
fortunate, the consequences ai'e far- moi-e dramatic. Sherne O'Stcen, 
one of the compluiuants in the Gilbert c^ise, is here with us today, and 
will talk about what those consetjueaces were for her. 

Finally, it should be eni5|#ia.size<l that refusal to allow women to- 
rely on sick leave or disiibinty pay is npt limited to the disabilities 
which accompany childbirth. It is often the case that benefits are 
denied for any pi'ognancy relate<l disabilities, including complica- 
tions of pregnancy, misi^arriagc aifd di.sabilities which are common 
to the nonpregnant that are triggered or exacerbated by pregnanpy. 
Diabetes is one exatuplc; 

T\)jd General Electric disability plan held nondiscriminatory by 
the Supreme Court is one example of such a total exclusion plan. 
IJnnecessai'y side-etFect of the?^ punitive pregnancy policies is the 
burden put on the women's dioice to bear a child. For these women, 
these policies foree a choice between employment with full status and 
benefits, and the right to procreate 6n the other. 

As one judge noted, it cannot 'be reasonably argued that Congress 
in its jenactment of title VII ever intended that an intendefi bene- 
ficiary of the aot forego a fundamental riglit, such as a woman's 
right to bear childi^n as a condition piwedent to the enjoyment of 
benefits of employment f lee from disciimination. 

One final irony in this whole picture is tliat this web of disad- 
vantages placed upon ,the shouldei-s of the pregnant women, working 
women in tlie United States is that the American working woman, 
almost alone among woncing women in the industrialized countries, 
is faced with disability arising from childbiith' with no income pro- 
tection. All countries in Eastern and WcvSteiTi Europe have, by law, 
provide<l income pit)tection to disai>led workei'S including poieffnant 
woikei"S. J^imilarly, all but^five of the countries in the western hemi- 
sphere have so pi*ovidcd. * 

Passage ot the Gilbert bill would provide a tool for the treatment 
of Amevica^ women into line with the more enlightened work 
practices. 

I cannot leave the subject, really, without^ — briefly addressing the 
controversy about the costs .of providing this coverage. Others will 
delve more deeply into this, but I would like io make a few observa- 
tions which are elaborated more fully in my written submission to 
the commitiee^. > 

Fk"st, and most importantly, histoid demonstrates that cost was 
n6t in any way the reason for excluding pregnancy disabilities from 
disaibility and sick leave coverage. Rather, the historical notion, of 
women's proper place and role are the origins of the exclusion, as 
my written testimony indicates. 
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The^Cfoet argument is an attempt to find an acceptable and neutral 
explanation for an exclusion rooted in unacceptable stereotype and 
889imiptions. 

g Second: The companies argiie tlutt .women already accoimt for 
more than their fair share of the' disnlnlity Ixjncfits, even when 
pregnancy is excludcHl. The Supmnc Court was iinpiTssed by this 
argument both in AieJIo and the Gilbert cnse^hwi this statement is 
dangerous and extremely misleading for two reasons. 

First: Tempomi^ diFability pi-ogrnius are only one component of 
more comprehensive sohemes of disahilitv protection. These schemes 
include, in addition to teml)onii7 disability protection, long<term 
disability protection, sick leave, and workers' compen.sation. 

While the women account foi- i.uore of the sick leave and temporary 
disa;bility days; inen account for moi-e of the workers' compensation 
and long-teim disability days drawn on the proffinuns. Government 
figures show tliat iiien and women miss about the same numbw* of 
days from work per year, since some yoare men miss a few more 
hours, and some yeai-s women miss a few more hours. Overall, it adl 
comes out about the same. 

Second, and vei-y imiwrtantly, disability rates decline as wages 
ri^e. I^w-incoine woi'keii'S, ix^g^rdless of sex, sho\\: a significantly 
higher disability rate than high-income woikers. Some full-time 
workers earn, as we all know, two-thirds of what men workers earn 
in this countrj-, on the average. It follows that women as a croup are 
goings to account for iiioi"e of the shoi-t-tenu disability days tlian 
men do. 

A similar pattern, as one would x^xpect, is apparent for block and 
Qtlier uhnority workers as conipai^l to ,wliite workei-s bec4Uise they 
are low income wo rkere. ' ^ 

The tmpoitant iK>int liei-e is that individual income not sex is 
the pretlictor of disiihility rutins. Women ai^ dispi-oportionately 
ajnong the low-incmiie workei-s. and it is the reason, it appears, that 
women have mpie/clisahility than men aiv more heavily under dis- 
ability programs. " . . 

• From Justice Relinquist's analysis in (rllbertj it is apparent that 
the disability pldii is viewe<l in terms o^ its purpose — job security 
and protection against unexpocte<l loss of income due to disability- 
men nvQ^ pwtoi^ted against all risks of income loos due to disability, 
while women are not, since, if a woman's disability is in any way 
connectwl with pi-eguancy, she faces a iXM-iml of nonprotection and 
income loss. 

Wliere a iiiaii and a woman, in the same job, with the some begin- 
ning tlate of employment, earning the sanne pay, each suffers one 
disability of the same diinition diii'iiig. theii- work life with the 
company, and the woman\s disability is in any way connected with 
pregnancy, the man will receive paj-tial income i-eplacement under 
the comparvv disabilky program, but the woman will not. 

Tliis bill to amend title VII by making it clear that pregnancy 
discrimination is within the definition of sex discrimination is the 
simplest and siii-est way to gujirnntee that the great mandate of 
title VII will l)e milizwl for working women in this country. 
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It makes' explicit what the EEOC and eveiry Federal court, except 
tJie Supreme Coiiiti Wlieved was the intent of the Congress when 
it pa-'^ed the act in 1964, and extended it in 1072. 

Tliis bill will make ji^ivgnancy-based discriminations subject to the 
same scrutiny on the sjune tenns as other act« of sex discrwuination, 
and, of coui-se, prmide the employer with the siime defense, it 
proven, that tlu^. act ivc<)<?ui/es for ofner fomis of sex disorimination. 

I siipi>ose that it is obvious, but it is perhaps woith noting that 
while tailui-e to pa,ss this bill will have tremendous consequences^ for 
working women, passage of the Lill imposes no new, unfamiliar or 
untried legal burdens ui)on eniployei's'or legal principles upon the 
ooifrts. ^ 

Until December 7 of Jast year, when the Supreme Court handed 
down the Gilhert decisif)n, the Federal coui'ts ably handled i[ind 
resolved the pregnancy issues. Hiis bill, when it becomes law, will 
simply enable the couils to confinue that task according to the 
familiar and workable principles which they have developed over 
the paA few yeai's. I urge its passage. 

Mr. Hawkins. Thank you, Mjs. Williams. ^ 

We will next liear from Ms. Koss. 

STATEMENT OP SUSAN DELLEE ROSS, AMERICAN CIVIL LIBERTIES 
UIIION, NEW YORK CITY 

Ms. Ross. Mr. Chairman, thank you for giving me the opportunity 
to testify iMjfoi-e this sulK'omiaittee. I am appearing today on belmlf 
of the Cfampaign to End Discrimination Against Pregnant Workers. 

The^ampaign is a broad -based coalition of women's rifflvts organi- 
zations, civil rights groups, kl)or unions, and other public interest 
groups, forrneil just 1 week after the Supreme Court handed down 
Its decision in Gilbert. 

These groups A^ere united by one concern — the realization of 6^27- 
herVi enormous potential for harm in eradicating the rights wlueh 
women* workers had fought so hard to achieve in 13 yeats since 
Congress enacte<l title VII of the 19G4 Civil Rights Act. 

The campaign supports H.R. 5055 because it will restore title VII 
as an effective tool m eradicating sex discrimination in employment. 
It will mnstate what we iloelieve Congi'ess alwavs intended — that 
all sex discrimination be eliminated, aoot and biunch, from the 
marketplace, especially including discrimination focused on that one 
condition which makes women different fix>m men — their childbear- 
ingcapiacity. , 

The propose*! law does this through two simple concepts. 

First: It makes clear that sex discrimination necessarily includes 
discrimination based on pregnancy, childbirtli, and related medical 
conditions. . . 

Second: It defines the appropriate standard for eliminating such 
discrimination, by pmviding that pregnant workere who are able 
to work shall be ti*eated the siinii; as other able workers, and that 
pregnant workers who are unable to work shall be treated the same 
as other disabled workers. „ 
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The fir^ concept seenis self-evident. Classifications based on preg- 
nancy a?Kl childbirth affect women and only women. Iiideed, preg- 
nancy and childbirth are the result of a physical structure and 
biological potential which, more than, tiny dther cliai-actenstic, define 
a pe*8on as a memberof the female sex. ■ 

• concept— equal treatment for those who are similar in 
their ability or mMjtv to work— is necessaiy to end the whipsaW 
etrect tJiat pregnant >vorker8-are subjected to. 

On the other hand, pregnant workers *are told early in their 
pregnancy, when they are perfectly willing and able to work, that 
tftey are disabled and must stay'liome on long unpaid leaves of 
wOTkera *^'* P'^y ''"^ '^^'^^ opijortunities given other able 

dn the other hand, when they are actually hospitnlize<l or are 
r^u'pe.rating from deliver)-, they are told that they are not disabled 
after a 1 and are tlius denie<l disability and medical benefits given 
routinely to other disabled workers. 

The point here is that no conclusion about a woman's medical 
ability to work can drawn from the fact of pregnancy pdr se. 
Most women are abb to work throngl, most of their pi*gnancies. 
liiey should l)e allowo«l to work' like iinv other able worker 

Conversely, all jncgnant women have 'sojne iwiod of medical dis- 
ability, beginning in a nonnal pregnancy with lalwr itself and con- 
tlie >'eW"Ix?>atioi' period of 3 to 8 weeks after 

childbirth, rheee disabled Woihen slioukl likewise be given the same 
fringe benehts all otJiei' iiied)ca:lly disabled workers get. 

In atlppting the st4inda.rd of equal treatment for those who are 
similar in their ability or inability to work-, II.R. ,5055 incorporates 
the tlieory o^ the.ELOC pregnancy guidelines which the Supreme 
Court declined to follow. 

Bk passing this bill. Congress would thus be affirming that the 
>EOC properly interpreted title VII, and that the Supreme Court 
deference ^ ^"'^'^^'"^^ t''^''* custoinaiy great 

The campaign believes that the EEOC exhibited both great leader- 
ship and an in-deptli underetandiug of how best to eradicate sex 
discrimination from the marketplace when it enacted the pregnancy 
guidelines in 19c2. This was demonstrated convincingly by the virtual 
unanimity with which the guidelines were followed. 

For example, 'the vast majority of State human rights agencies 
also followed the EEOC's lead, often adopting the guidelines word- 
for-word^aa their own. The coriwtjiess of 4he EEOC standards is 
further denion^i-ated by the number of Statx!S which have refused 
to foUow the Supreme Courts lend in interpreting State human 
rights laws which are virtually identical to title VII. 
Gft*"" 5?^ '"^'sing exactly the same issue as Gilbert, N^w°York ' 
states highest con r^, the prestigious co.iit of appeals, declined to 
follow the^ Supreme Court's holding, politely noting tluit it wag in- 
8t.ructive, but not binding, without further discussion. - 

Ihrough their State human rights agencies, several other States 
have taken the same position, including the District of Columbia, 
Kansas, Michigan, x\ew Jei-sey, Pennsylvania, South Dakota," and 
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/Pheee State rulings suggest another reason for passing H'R. 
5055: to p^ovride one unifonn national policy for dealing with dis- 
crimination apair\st pregnant workere. There are now at least 14 
States, inoludmg jho major ihdustrial States of California, Michi- 
gan, New Jersey, New York^ Pennsylvania, and Wisconsin, which 
reauire employers to provide temporary disability payments to dis- 
abled pregnant workere which the Supreme Court ndes were not 
required by title \Tri. 

A unlfomi Fc^leral standard rec|uiring all employers throughout 
the United States to ol)serve the higher standard is essentiaU 

The campaign also suppoi-ts the clarifying amendment to H.K. 
5055. which provides, in essence, that employei^s may not lower bene- 
fits Q^* compensation in order to comply with this bill. 

Th IS provision i.s nee<le<l because some employers have threatened 
to deprive everj^one of disability benefits leather than iMovide them 
to disable<l pregnant workers. 

Obviously, the purpose of antidiscrimination law is not to lowier 
tlie living standards of all workei*s, but rather to improve the treat- 
ment of (hose who have l>een discriminated against. 

In my testiinony%o far, I have focused on the* importance of 
pasfiiing II.R. 5055 in order to guarantee equal employment oppor- 
tunity- for women worlceis. But far more is at stake than the fate of 
women workers. ,^ 

' The Gilbert deci.«?ion contained several orriinous signals for all 
cMsscs protecte<l by, title TIT, and it is important for Cong^'ess to 
send a direct signal back t<j the Supi-eme Cl>uit that it will not toler- 
ate oany erosion 'of title. VII% Quick passage of H.R. 5055 woukl con- 
vey that message. 

1 would- like to outline very briefly some of the more troubling 
arguments -in the Gilbert opinion. Fii*st, the Supreme Court an- 
nounced tha/t it- would examine and rely upon couit decisions con- 
struing the Equal Protection Clause of the Fourteenth AmeMment, 
to determine what'Congi-ess intended in titl^ VII's prohibition on 
^discrimination. 

This idea is patently i^diculous as ^o the sex discrimination pro- 
visions of title VII. .for if Congi-e^ meant to incorporate equal pro-, 
tection doctrine into tiltle VII in 1964, it meant to do precisely 
nothing. ' , * 

In 1964, the vSupreme Court- had an unbroken record of upholding 
the most blatantly sex discriipinatory practices under the Fourteenth ' 
Amendment, including absolute pix>hibitions on women working as' 
lawyers and bartendei's. But even as to minorities, reliance on currer^t 
equal protection doctrine co\ild be used to undermine title VII very 
seriously, by incorporating the necessity to prove intent to dis- 
criminate. ^ 

Second : The Supreme Court refused to follow the EEOC guide- 
-lines in part because tlfey were not a contemporaneous interpretation 
of title Vll. This idea is troubling nol huly -because--itjeaves the 
agency no time to develop an undei'5?tanding of how discirimination 
operates, but also because many^of the KEOC guideline^ liave changed 
over tune as the agency gained more in-depth understanding of the 
ptx)i>letn under consideration. 



50 ' 

Indeed, the testing guidelines conaidered in Griggs were first 
jflsued in 1966 and then modified in 1970. Moreover, Congre^ itself 
has recognized that the process of interpretation of title VII is 
necessarily ani«volutionaiy one. > . 

Finally, the Con-rt's interpretation of the Bennett aanendment of 
section 703(h) of title VII was an extreme example of result-oriented 
wialysia of statutory language. It ignored tlio plain meaning of the 
Bemiett amendment, wliidi simply incorporates equal pay except idnd 
into title VII. \ ^ ' r ^ 1 

As Senator Dlrk8en.explaine<l, before the passage of the amend- 
ment, to? reach tlio result the court wanted, it reliecl instead on a 
clearly oiToneous stafement of Senator Humphrey who asserted after 
passage of the amendment that the Equal Pay Act allo\vs employers 
to retire women eadier tlmn.men, a statement wliich is^iitently 
unti-ue, since tlie El|ual Pay Act does not pnrpoit to deal with 
anything other tlian Wage discrimination. 

Based on Senator Iluniplii-ews. enoneoiis views, tlie Court then 
concluded tliat section 703ih) aWs the pregnancy-based disciimi,- 
natiOn at issue in Gilbert p ^ , , • 

Tlio campaign believes fhat noMii;ig in the e??plicit language or 
relevant legislative liistbry of sort ion 703 (h) supports this view. 
JNeveitheless, the Courts st.raine<U ivsiiU-oriented analysis mak^ 
necessaiy the proviso in II.l^. that notkini? in section 703(h') 
of this title shall l>e interpi-eted to periiiit sox discrimination based 
on pregiiAncv, cliildbiitli, ov related medical conditions. 

In sum, tJien, the Gilbert decision presents enorinoiis 'potential 
for undermining the effective enfoicement of title VII for all pro- 
tected cla3sesr--l)orli women and minority gmups. 

The campaiorn urges quick passage of II.R. 5055, with strong sup- 
porting coniiuittee repoi-ts repudiating .the result-orienteil analysis 
of that decision and its apparent attempt to undermine titJo VII. 

Both are/ needed to guanxiitee fjiat title VII does not become a 
meaningless gestiii^ to workoi-s -who have long Wen denied a fair 
chance ta pai-ticipate fully in the- natirtm's conunerce. >; 

Mr. Hawmcins. Thank yon, Ms.' Ross. :Ms. Sherrie O'Steeri^ the 
plaintiff in Qenenil Electric v. Gilbert and ITJE, isjhe next witness. 

STATEMElJT OF SHERRIE O'STEEUr "PLAINTIFF, IN GENERAL 
t ELECTRIC V. GILVERT AND ITJE 

Ms. O-Stf^x. :My name is Sherrie O'Steen. I was employed at GE 
at the parts plant in Vii^^mii^. I l^^gan working iit General Electric 
on Janiiarj^ 1/1971. Mv job was as k proce.ssor on an assembly line. 

I l)ecamo pregnant in 1972,. ami I already had a 2-year-old 
daughter at that time. The riiles of the rreno^nil Electric Handbook 
said that in" my last r> months of nregnaiuy, 1 must quit work. 
\x} ^^^^^^^ money except what l^%d fj-oiii niy paycheck each week.. 
AVhen my pay stopped, I had , no money. At that, time, I had to 
apply for welfare. Refon^ my fi|:st welfare check canie, niv electricity 
was rMt off l>ec4nisc I had no money to pay my bill. \ ' 

I h.ad no- money to heat my: lion'ie at that tame either.* I lived in ' 
the conntry, oiitside of J^ortsmoiith. in an iinlighted and unhealed 
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^house vl%h ^my* 2-^ear-ol(^,da I had no stove to cook oif, nq; 

'^ligl^d^ ,ai^l no i-efi igpi'ation. I could not keep food that required 
-i-efrigi^rafion, aj^d I could ndt dfkk Be^iause I liad no stove to co<A 

My daughter and f;,iite^ci)ld sandwchA and drank water, except 
fbr twice^a week wlfen I could ^vVlk to A neighbor's house to receive 
' warm nieaj, V * ^ 

Itefoi-e GE put me '<>ut without any pay, lycould put miik in my 
home f(# niy chil4^au(l mei and^eaTthree balanced meals a day. 

I got worried over this* cOTidit ion, and I worked mysejrf into a 
nervous ^^te. I ^ iiiffeelf in sucly^ nervous «tate»Khat I hqpto have 
medfiral atten^ou, The dooto^hacrto gi\;e mie Ubrium piHB -to cftlm 
me d(i\m.- The doctor deoideSrat the time that I had to have a shot 
at that^inie, aiid^he shot was so sfcj'ong tliat ^f knocked me out, 
• Qri Npv^li>er 21, 1972, i^y ch^^d ^vas born. J did not i-eceive my 
)jjd^i'e*cheQfc at thi5 tihie, uii^il 2 or 3 weeks after he was bom.' 
'^J^shall al\^ays worry about" this condifion ^f my pi-egnancy be- 
caiise^it migh,^itfect*niy cliild^ whole life, 

I went baclrU) woik for GE in Jtiliuiry of 1973, as soon as I had 
my 6-weQk che<kup from my doctor. Men employed by GE get 
dlBability lxMieliti> for GO, percent yf the'^-cf^ulai' pay when they are 
otf fi-om woik due to a physical condition, lliey get paid when they 
ai^ ptf fiom work due to a physical condition. Tliey get paid when 
^:lv;j^are oiX work,^ even for a hair t ransplant, » 

I believe that I was tlisjci'imifiated against because of^itiy sex when 
I was putptf my job witjiout any pay wheft -I was pregnant. I hope 
tliat Congress iivill pass this bill fo that no one will ever have tp 
suffer as I suffeitnl (luring the time of my pregnancy, 

Tharik you, * 

Mr. Hawkins. Tliank yoii, Mi-s. O'Steen, We are very appreciative 
•of your testimony l)cfore this committee. We understand the amount 
of emotional sthiin that it must cause you. Certainly, it is a priv- 
ilege to have ^'6u as^ a witness befcyie the committee. 

Now, we* wdl. dii-ect questions to the menvbci-s of the panel. We' 
hope thiit the meml)ei"s.vOf the subcommittee will use their usual 
caution in oitlei: to get. the other witnesses through tliis morning. 
We will^rv to confine"^ oui-selves to one question to each paneli^, 
end hi>pe tfiat tliis will operate successfully. 
^.Mr.' vVeiss. " u 

. Mr. Weiss. Mr. Chairman, I find- the testimopjC very persuasive 
and I have no quest ionis. ? ^ . ^ 

Mr. Hawkins. -Mv. Pursellj * 

Mr. PiniSELL. No quest ionifc> ^ ^ •' 

Mr. Hawkins, ^don't jfytfiit^^^r the members. 

Mr. Le FANTE.^have nfoj^estions, but I would like to tliank the 
witnesses for appearing this,»ilfi6rning, ^ . -Mt^j. 

Mr. Hawkins, Ms. Williams, I had sevei-al qd^ions, but. you 
answeml theon .in your presentation. J think -that this, perhaps, 
illustrates tfow effectively the job has been done by %}\e first panel. 

We ,)vant to thank you for your presentation. At this time, you 
are dismissed. ^ 
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The next witness is Andre Hcllcgers, director, Joseph arid Roee 
Kennedy Institute foy the Study of JIuman Reproduction and Bio- 
€*hics, Georgetown Univn^rsitj^; Wasliington, D.C. 
« I understand, Doctor, that you are the only witness on this panel. 
We do have your prepuml statement which will l>c entered into the 
record in its entirety at this point. We hope that yoii will proceed 
to sunimarize as yon so desire. 

[Statom^t refen-eil to follows:] 
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PUFABED STATBHENT OP DH. ANMU HELL^PERS, DIRECTOE^ 
, JOEBra AND ROOE KENNEDY iNStmJTB, GEORGETO 

Mr. aiAIRHAN AND MEMOERS OP T11B CXit^XTTCnSt 

* ■ 

For purposes of idontif ication, I an Dr. Andro E. Ilclloger.s, H.D., 
Professor of Obstetrj^s ond Gynccolo(|y and Director of tho Joseph 
and Ross . KonncKty Institute for tho Study of Human Reproduction and 

• Biosthics at Georgetown University. testify only on vty own behalf. 
► I welccoie th^ opportunity to testify on behalf of this bill 
Cor several reasons. They may be described respectively as reasons 
of justice,- rea8on» of social goo4, and reasons . of logic. 

^e resigns of justice go to the core of the*. matter of discrimii^- 
tion. It has been argued, in the decision of the Supreme Cou/t, that 
omission of pregnancy disability benefits does not discriminate between 
men and %#omen, b^t rather between men and nonpregnant women on the 
one hand, and pregnant women on the other hapd. In brief, it is said 
tjke ruling dpes not discriminate on the basis of sex. Like Associate 
Justice Stevens, I V>uld dissent from that opinion. As he so cogently 
states it:^' "Xt^is in fact the capacity to become- pregnant which primarily 
differentiates the female from the male." As is wellknown, surgical 
techniques Bre today available to "change men into women." One such 

^ person formerly played on the male tennis circuit and today competes 

on the female tennis circuit. Several such men surgically' changed to 
/ "women" are today married to. men. The one th^-ng which cannot be 
done is to so change men into "women" that they can become pregnant. 
Mr. Justice Stevens is right. It is precisely the capacity to become 
pregnant -which primarily differentiates the female from the male. 
External appearances can be deceptive and can bA surgically and 
medically manipulated - the essence cannot and the essence is the 
capacity to become pregnant. ^ 




54 . 

♦ * 

My iMcoiw) roanon for nupportinq thin leqinlatlon is tho socUl qood. 

A ■ ■ ' ' ' . 

I A|)|K>nd to thin tofltlnony a table showlnn the rolntionahlp botwoon 
ffiily inco«e and the incidence of prewaturity among children bom in 
these faailics. The data come -f roei a study done at the Kenned^ Institute 
with a grant from the Office for Economic Opportunity, precisely to 
Study the effect of absence "of income on infant outcome. Even the 
briefest glance *t the data shows the well-known fact that as income 
•deceases, prematurity increases, i need not remind you of the well 
known fact that premature Infants spend extra time in intensive c4re 
nurseries. In fact, for every 1% increase in prematurity, $30 million 
are spent annually in nursery care fot the nation as a whole. That 
is only the cost of immediate care in hospitals, it is well'knowii that 
preiiaturity is a major cause of learning disabilities and mental 
retardation, annually costing the nation millions of dollars in care 
and inyoss of income. We do well to remember that today 40% of all 
pregnant women work and large numbers of them are heads of hoiAehdlds. 
It it is a^mmerf that amending the law would cost too much, during 
pregnancy, I would «imply like to stress that not to do so costs J:oo > 
much after pregnancy and the nation will have to foot the bill either way. 

My third reason for supporting the bill is a reason of logic. 
I. have long been an opponent of abortion on request. My reason for that 
stand is that I view the uiiborn child as i» subject for our concern 
rather than as just another tumor. The Supreme Court, in its reasoning 
to permit the "liberalization'; of abortion, in part alleges that we do' 
not know when human life begins in utero and. that there is no agreement 
on the subject. So, for purposes of -abortion law, the Court is prepared 
to view the'^tus as just a tumor which may be rtsnoved. Yet if (in 
pregnancy) a woman were just to have a tumor in her uterus, she would 
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qualify for d Inability bonofitn* Wo thcrnforo now- faco tho paradox 
that for purpo*fs^of abortion Xair>|v9 fetus may be considered as a 
tSamoKt but for ixirposos of disability benefits the fetus may not be 
coniidrad~A»-a^,tuBoi;.4or if it were the woman would qualify for 
disabi^blty benefits. 

That is not the only paradox, if, by overeating , a woman 
gains 30 pounds and her underlying hypertension or ditUdetes becomes., 
overt, she qualifies for disability benefits. If the same 30 pounds 
are gained by pregnancy and her underlying hypertension or diabetes 
becomes ov«rt, she-does not qualify for disability benefits. It is then 
sometimes eirgued that pregnancy is . voljuntarily entered into. I presume 
^ . that, following" ^t^t liSe ol T%A^^xii^%l^h'^'Qjie^tin^_Xs^ 



, following'' b^t liSe of rea^jpoto^^, f>v«Jf«*5ing 
The paradox g'c^s fj^ther. ' If a woiw^ only believes she is pregnant, but 

"''i^r • '* * \ ^ ■ ' 

in fact is not, and if as xa resylt of her 'b|^ii|t&f - or pseudopregnancy , 

• \t -/t- . ■ '.- " 

as it is galled - phe deve^pp^MisabXiTig •V9ttiitiAg, she qualifies for - 

' * ■'• -tt*^,^ •'. .> ' • . •.. ; ■ ■ ■• . 

•* ^ '.V i M ' ' . • * • " ' ■ 

th«,^is ability benefit. If the same discilsi'illty results ^frdhi a real 

pr<tgriancy she does not qualify^ 'Indeed, If, ^s^sbmetimes'*h^ppens, 

a husband develops *his wife^'s pregnancy sytnpt^s, and it disabled 

him he would qualify for the benefits but she would not. 

One could continue such exercises in logic ad nauseam. Suffice 

it to say that or mc the issue is clear. ' It is that ,f whether one comes 

"at qticsriun frum a vit?w oT tliscrimiii.ition,. of scxrial qocxi or from 

logic, it seems clear to me that a grave injustice has been visited 

on women and on their unborn children. When all is said and done, 

this state of affairs exists for onlV -one reason " it is that men cannot 

get pregnant > If they could become so, even the Supreme Court would^ 

acknowledge, ^ believe^ that not to give the benefit to womcrf, but to 

give it to men, would be discriminatory. It is, then, man's incapacity 

*. 
id 
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toixKsoM pregnant - even When aurglcatly c^nqed tn^')^-:^^<miirj^f^-'- v 
which ii at the heart of the matter. It bonf inw ^^r >^ ai^^irt; tt^^^^^^ 
correctne«a of Mr. Juatice Stevena' opinion, it i*:!^; <^ 
to becone truly pregnant which differentiates woiii<ln>ft<i 
When surgically reconatructe4 into -wo«en- or «»en>i^i:?^^ 
Q^cms) and the law, as it stands, therefore, dii^r^ 
of sVyin its essence, rather than ita superficial ap^k^aiaj^ 
It is for this reason that I believe that for hotixf<)^^^j^ 
ethical reasons this bill should be supported. ^^^V ii^^^ ''Iv^ T 
Knclosure . ' . .' ''.V' 





t) 1 



IS- » 



MO miDT IIWTITDXB, QEOEOEroWH UinVEB8irr 

a J~w'^f'^"gcs"^L^'"^^^^ Kennedy Institute, I am 

acve^l'reiSnJ'TS?";^? ^^i. bill for 

to disc'ri^rnatof tVe'eSn^^^^ ™^ i*?''^'"^^ obvious that 
6n the W of *x m 42in ^^^"^ «, m fact to discriminate 
. now we have hS surricS?t2^h„;ry 1« ^^-^^ for many yeare 
tumi,^ men iivto woS''^. t^hnique^ wh.di made us eipab^e of 

ti-SrSt m^^cmffaST^^^^^^ P'-^y^ °" tiil wren's 

though ycTL 5?aS^ tirei«rn,„r 8^™"tee is that' even 
ohanie L th?a5)ilitvT bZliT^^'Pr^'?"'*?' "^^^^ Cannot 
aepaSing factor ^ ^ pregnant. That is the one and only 

ha™''lil!ir'lJI!;^" ^PI»rtin« the bill Is the reason of losric. I - 

M^J-n'ofllSjilf i? TCl iL'^ »' -"-^ 

thZ\?''^ an even prreater lack of logic, if a woman believes 

iJr "I develops disabling vomit ng and has to be hosnitnl- 
if she^ar ^ n'^"' thf'disability bene^But 

^y Ji^'irt'""^^ would^'TT/'sJ: 
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Simply on the basis of logic it makes no sense. 
, So let me summarize Vtery rapidly to say that we have here an 
issue in which Justice Stevens is correct, i,t i? the ability to become 
pregnant which separates men from women. It is not external ap- 
pearances. We can handle the external appearances by snrgety. 

Second-: It is bad for the Nation, in terms of prematurity and 
the consequences that it cai«5es in the childi'en as well as the mother8.3tt 

Third : It makes, no se/ise to consider the fetus as something which 
on occasion is a tumor and on occasion is not tumor. 
* For all ot these reasons, obstetrical and ethical, I am in support 
of this bill. ^ - 

Mr. Hawkins. Tliank' you, Dr. Hellegers. You have not only 
followed our admonitions with regard to brevity, but I think you 
liave done an excellent job of thinking through the issues inra most 
understandable way , ' 

Mr. Le Fante. 

Mr. Le Fante. I have no questions. • 

Mr. Hawkins. Mr* Sarasin. . ■ ^ 

^ Mr. Sarasin. Thank you, Mr. Chaftman. , 

Dr. Hellegers, thank you for ypur testimony. 

Wlien we talk about this bill that is l^fore us, what are we talking ^ 
about in the way. of cost? 

^r. HEixEOi^RS.' Other witnesses will talk about that. Let me simply . 
talk about the cost of not passitig it^ It is iairly well known that 
for each 1- percentage point of prematurity in the Natidn, you will 
will pay $13 rpillion in intensive care nursery costs. That is not even 
counting the cost for learning disabilities, the cost of mental^ rer 
^rdation, and so^ forth, that follow. 

If I can show you the table at the end of my testimony, you will 
see, if you follow tiie right-hand column, that for nonwhite mothers 
with incomes of under $3,000, the incidence ojt prematurity is 14.3^ 
percent. If you come down the column, you .will find tliat a given' 
point, you reach prematurity rates of .9.0 and 8.0 percent, down to 
7.9 percent. , ' .-^ 

So it is rfght there. By bringing a person, through income from 
* $3,000 to $7,000 or $8,000, in simply nursery and pediatric costs, 
'you are'savinjg close to ^$150 million right there. 

So I woula simply ui^ that as you listen t<j,the figures of cost. 
Quite apart from the issue of justice, you keep in mind tliat you pay 
the .bill one way pv the other, cither during pi'egnancy, or after 
pregnancy. * " 

This is one of - the reasons why most of the Westeni World, outside 
of the United States, has comprehensive matorit^^ progranis to pre- 
vent this kind of thing from happening.^I, as a Dutch citizen, am 
amazed that the United States should be the only count tliat does 
not have it. b^ause we have long recognized this need in Western 
Europe. ; . . . 

Mr. Sarasin.. Those costs will be to society rather than an indi- 
vidual entity'that may be employing that person. 

Dr. HtxuoERS. It would come out of taxes for the homes for 
the mentally retarded. 

Mr. Sarasin. It is a cost to society and not the individual entity 
who might be employing that person. ^ 



Dr. HnxnxRfl. I suppoee that that individual en^ploy^ will be 
IMjring his taxea 

Mr. Sarabik. Along with a- lot of othiers. 

Mr. Hawkikb. Mr. Pursell. " 

Mr. PuMELL. I was wondering. In your experience, 'the average 
time lost in pregnancy, is that bc^call«||the same national average? 

Dr. HKLiiBQSRs. It varies consideralJly. I would say that this is 
something that a doctor can determine by the same kmd of esami- 
hation as you examine other people in terms of availability for woric. 

B£r, Purssll; There is np an average in your ei^rience! 

Dr. Helleoers. Let me piit it this way; In tb^e obstetrical sarvioes, 
nurses that are pregnant work to the day of labor. So do^mneia 
ol)8leiriciiuis, and so do women pediatricians^ so do experts "keep 
' working right thmugh to labor, unleiis they are disabled, of course. 

Then^ after pregnancy, I Vpuld think that it is a matter of 3 
weeks. As I have said, and frwjuently 1 have reason to advi.se that 
if a woman, for example, were- a lawyer and had to be in a case in 
court, I woul4 ask her to go to 3 of 4 days further. 

' Mr. Pursell. It seetms to me that in the military the^e is li philos- 
ophy that they sljould go back to work quickly; -You don't rpklly . 
have a figure? " v.\ . ^ 

Dr. Hellegers. No; and. let me tell you why not. X^o dassical 
obstetrical advice has ^been td say to the womSn who is discharged 
Trom the hosj^ital after the delivery, '*Comfe to see mo in 6 weeks." 

Now, why is that advice given? That advice is given because if 
by 6 weeksr things hav.e not gone ba^fc to iiormal, your are then: 
dealing with something highly abnormal. So that is kind of a gen- 
eral, statistical policy that followed, jirhiqh does not mean that 
some people are not back at work much earlier. • 

I can' give you a very simple example. I have four children. W6 
had tliose fonr children planned in 5 years. But by the time my wife 
had the fouitli, thei'e were three at liome. t suggest that we start 
thinl^ng aboiiir' how- women who retunv home after childj^irth 
actually d9 a phenomenal amount of work around the home wi^h 
their childreiu They would be much tJetter off being secretaries in 
an office. - ' * 

Mr. PtTRSELL. I agrpe. Thank you very much. Doctor. 

Mr. Ha^ins. Doctor, in the Gilbert^caae^ as I recall, your t^i- 
.^nipny was that the time loss as a result of pregnancy or childbirth 
in/90-95 percent of the cases was 6 weeks or less. You have indi- 
oat^ a.titne feven less than that. Do yon agree that it is in. this 
neighborhood. 

Dr, Hellegers. I would say Uiat 95 peiwnt lose less than 6 weeks, 
I would agree with that statement, but the question is, how much 
less? That would dei>ehd' on the individual. ^ 

Mr. Hawkins. Do^you believe that the court decision in Gilbert 
act utdly encourages termination of pre^ancies? ^ . 

Dr, Hellegers. That would be one possibility. There were inter- 
views in Newspapers in which one lawyer did, in fact, say: "Women 
can always get abortions." That, incidentally, to me, makes this bill 
also an alternative to the abortion bills. 
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Thaib is why I would say that the peiople who are interested in de- 
creasing abortions, as I ceitainly am, should be strongly in favor, 
of thia bill. v . ^ 

.Mr. Hawkins. Thank you very much, DoCtoF- You have been very" 
helpful to. the conynittee. 

Our next witnoa^- is Mr. Kenneth Young, assistant director of ^e- 
^artment of legislation, AFL-CIO, Washmgton, D.G„ accoffiparfied 
by I^urence Gold, sperial counsel to the AFL-CIO. • ' 

Mr. Young and Mr. Gold, I welcome you as witnesses this morn- 
ing. We know of your tivmendous interest in this legislation, and we 
look forward to hearing your views. 

Mr. Young, you nee<l no introduction to the subc'om.mittee. 

STATEMENt OF KENNETH YOUNG, DIBECTORy DEP^RTHENIT OP' 
LEOISLATION, APL-CIO, ACCOMPANIED BY LAURENCE GOLD, 
SPECIAL COUNSEL, AFL-CIO 

Mr. YouNu. Mr. Chaimuin, 'before begin, in an eflfort to comply 
with the ^24-hour inSe, we soit of rushed through the testimony. 
If we could, we would like to send a corrected copy of the statement 
up here. A number of tyix)gmphical errors appear in the state- 
ment, and a mtmber of footnotes were leiFt out. We will get the 
corrected statement ip the subconimittee later. 

Mr. Hawkiks. Without objection, the statement wliich is to be 
suibmitted .to the ronunittoe, will 'l)e entered in the record in its en- 
tirety. Wo' hope that you and Mr. Gojd will accommodate us by 
summarizing this.monilug, so that we nin listen not only to you, 
but to a niuTvlxM- of other witnesses. 

[Statement refemnl to follows:]^ , / 




■■ April 5,-: 1977^ ' / ■ ■ 

My nam. !• L«ur«nc« Oold, Special CoiIn.«l, XTL-CIO. With 
M i. K.nMth Young, A.^i.t«nt Dir.ctOF of L.Oi.l.tion, XTL-CIO. 
ar. h«r. to ricord th« F«dar.tion-. ^trong aupport ft»r H.R. 
* 5055, th. bill to h.lp .„d di.crl«In.tion ao.i„,t pregnant 

I,plan to diacua. th. m-cio-n intare.lf in tM. proposal, 
. Why th. r.d.ratiori . think. • th. leoi.i.tlon la' aia.ntlal to h.lp " 
■..cui'. „u^l ,u*lity for wonan in th. Workplac, and to stat. - 
our ba«i. 'for dia-counting one of th. major "objoctibn." to the' 
bin - that *t wiU aubatantiilly incr.aa. di.abllt-ty plan 
■ coata. .'-..■> ; ' ■ 'V' ' . 

* . T»» AfL-CIO .iipports th. principle, of .qaaiity of 
opportunity m th. workplac. and haa work.d hard to a.hur. 
that .«.ploy,r, ellnlnat. practic. which' diacriminat. aoainat 
nlnorltl.a and ya«.n. To fur th.r that goal, th. AFt-CIO 
<l.vot.d it. .ffort. to paaaage of Titi. VII of th. Civil Right. 
A,ct -pf .1964'./ - ■ . 

coinplim.nt our l.gislati v. program th. AFL-CiO and it. 
.fflli.t.a hay. fought to further th. im'portant goal of .mploy- 
m;nt:.quility for .Wom.„ through col l.cti v. bargaining agr.«n.nt. 
that contain th. bMt;:poaadbl. b«,.fit.^ including incom. aupport 
cov.r.g. - for all wprk.ra: includ^ing pcagnant workwi. ■ In'^ 
thoa. nagotiatiotia, w. hHv. found aom. .mploy<ira yuoli 

.xt.rid coyarag. tp pr,giiancy-r,ilat.d "diaabiUti.a.tbut that bthl. 
vould.do „o^mor.v.i„ithia ar.. rit^^l^^x^: ■Accordingly, 

auch union, „ th. lrit.thational Uniort of ^ttictricalJ^Radio i'nd 
Machin, Workara. AFL-CIO; and th. Communicat\ona Worketi'.of America 



AFL'CIO 4*t«rmin«d to irark through .^m courts to wmkm c^ear 
to 9nplo7«rs that Title^ VII did iapba* « lagaX requlrvnent to 
. trrat pregnant wommn fairly. Those unions ynrm In the fore^ 
front of the litigation to hflp secure bett^:i^ benefits" for . 
woflwn, and liv i>artlcular for^' pregnant women. 'The ATL-CIO 
too Joined In t^at«t^tlg|tlon by filing briefs nmlVW curiae 
in the Supreme Court in support* of the position of its affiliates. 

After the ^clsion in Qilbert> v. General Electric, it 
became clear to the^AfX-ClO that le^slatlon was needed, and 
needed ^romptiy, if the goal of fair treat»ment f^r preg.iant o 
workers was to be reaflzed. Therefore, the Federation^ olned 
with a broad-based coalition of organisations aYid individuals 
to h^lp secure legislation clarifying that Title VII was in 
fact always intended to provide the protection ^to pregnant women 
for whichv ^FL-CIO and many others had been working. 

> II. ifhv the LfQlalati om is Important . < 

Ultimate equal£ty .^or working women entalir far more 
than simply eliminating ''women* s jobs'* andl^men'^e- Jobs. " / It * 
means assuring that women are treated as having the same loncf- 
arm Interest in staying on the Job as men. and in assuring that 
tney have the same opportunity as men to keep a Job. ljuch of 
the disparate treatment of women in employment has come from ' i 
unfounded assumptions* about |:helr lack of interes^iji continuing 
careers because at some time they are likely to become pregnant 
and to )\ave children.' In fact, discrimination against women 
in employment revolyes in large part arpund the pregnancy question. 
Palling to pass legislation to oyerrul'e the .Supreme Court's 
decision' in Q4.1bert v. General Electric will permit such 
discrimination to continue. 




* 
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X. Practlcfk'Mg«rdlng Pr«gnmin«y W^lch Have 
Aavtrirtly Affactyi WoiMin Worky.. , ' 

oyejTS in thi^ United Stj^e» have in "^ome inirtances sought 
to exclude women generally from eoployment on this ground tj^t-^omen 

may become pregnant, and that the pregnancy could make continuance * 

■ \" ' > ^ 

on the Job difficult. See, e Tq . « ^ Ctaeatwood v. ^uth Central Bell 

. f» 

ZftlftBhsaS_£fi> ' 303i^F. Supp. 4|954 <M.D. Ala. 1969). . Women applying 

for Joba have customarily been, and atj^ are, questioned about '.-^ 

^ '* ^ > 

their marital status, and their intentions in regard to child- 

■ , . < t . ■ 

bearing and use of birth control. Stiil ^ther enqployers have in 

effect fired women at some specif ied 4^age in, a pregnancy, permitting 

them to reapply for Jobs later as new enoployees with attendant loss 

of seniority privileges and pension r^gh^^. 

Of course, n^datory separation where loss of seniority is"* 

'■i 

involved has ramifications beyond s temporary loss of pay. Women 
dependent upon their incom^but intending to have children may 
be constrained to accept less desir^le Jobs which do not provide 
for mandatory pregnaiicy leave. Further, if seniority is lost, 
a woman's entire career could be affected: there may be no Job 
to return to wh^n she has Recovered or, if she doeS return t^her 
old position, she will have a slower advancement to higher positio|p, * 
because other employees hired later will have priority. . 

: Another discrimiiiataryeniployer practice tf f ecting pregnant 
wpmen is the exclusion from the provision for a certain number of. * 
absences with pay for days lost due to sickness, prohibiting us© 
of accumulated sick leave for absences due to pregnancy, childbirth, 
or recovery therefrom. The obvious result of such a policy, is 
to cause the women affected to lose payment o^ages or a portion 
thereof even though the^ return to work pronqptly upon recovery, artJ^' 
even though the effect of permitting use of accumulated sick leave 
on the employer is precisely what it would have been if any other 
disability had occurred. 



Th« ova^U iijf f f ^qt of the »p«ffci«l diAdv«ntag«« * 
in^'kad on pregnant vdhi'^ , and women vorkej^ becai^ge they 
might become pregnant, to relegate j^onan in gel^pal, and 
pregnant wjlaen partieUlax;ly^^O a |||^on!a-claaa statue v^h 
regard to career ad^nce^ftht and j^ntinuity of employment 



and wages . ■ . • fife. ' ^ f 



These disadvantages are pa^lcularly serious tecause 

2JJ 



70« of the 3.5 million women w^q %rork do so ff^f^t economic 

necessity — ti»ey are divorced .^widowed, single,''^dV married 

to^n >fho earn lesBvthan $^,000 per yeair'and thez;e.ore 

must depend on two sal^lAS to makilVends' ^et . Many of th^se 

women are likely to be working when -they are pregnant. We 

knipw^' that because the . number of women with prd=school chljdrea 

. • * .f. 

who are in the workforce^^ias sljeadily -risen, until currently. 

a^most^4Ct pf motherjf with children under 6 wdrk.* So for ^ 

financial jor oiher reasons, wom^ are not as m\^ch regardin^- 

chilA-bearing and |;h^Wrearing as cause for substantial breaks ^ 

^n their caree% andl|Pf more than ^c^: likely to need adequat^ 

income protection for t^e ^horti*time during which they are ^ 

medicaliV disabled fr6m working.. ' \ 

B. Disability Benefil^s as an Example c$^^ * i 
DiajidvantageQiis Treatment of Pregnant 
MfiUMtt. %^ , -_ ^ ^ 

The refusal of , employers to' cover pregnartgy- related 

diaabllities the same as other medical .^sabi^ties was the 

i'prohX.pm that precipitatej^ the Gilbert qase. That refulal of 

equal ^atment is an excellent, ea&rple of tfe i^ra^onality 

' of discrimination against pregnant workers^;, arid the crippling ^ 

effect of suc^^iscrimiaation on ^o^n vferkers. Bmpl^^rs ^ 

state that both ^ick leave and disabil^y insu^nce have -. 

certain business purposes. GeiSer'al Eleo^ic noted in its 19^7 

Annual Report that '^|S^ovei;|?ll purpose Of benefit* plans^'ls ^^^ts 



"to atrtract top-<iuality people at all levels a^id encourage them 
to make tjieir career^^ with the company". ^j^^ 

° 4|: 
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Disability insurance is intended •) to.^r«»ove the Umr 
. of lo.B of inccil* when it,i. rfb.t need^a, b) to^ incour.g* «pXayee. 

to receive ..dicel ettehtion ea soon as poMible. thu. «ini»i,in« 

the eeverity of ,di«ibilitie. and aaauring maxl^ productivity; 
^ c) Ip foater .orale and loyalty to Jsocnpany d) to provide 

for maxip^um u.e by auperviaors of trained e-yp^^pyeea- by crating a 
4i»lncentive to forcing an employee able to ^rk 'to atay home. *^ 

(See jgenerally d. Allen, Fringe Benefits: Wager.or>,cial ObU- 

gationa, pp. 23, 31, 33-36 (rev. .ed, 1969) .) " ' 

itlearly, ^11 of these purpoaea apply with full ^orc-^ tp 
•women iho are medically unable to. work beciuae of pregnancy^ First, 

the need for assured income is if anytt^ing greater duf ing childbirth . 

related disabilities than during other peiriods an employee*^ cannot 
wrW tot physical reasqns. The possibility of lost'^ime due to 
•^iJhysical^ disability is not a vi^ue fear but certainty during the 
period iiwnediately .before, labor begins. And, the need for ^assured 
income during the period immediately following childbirth is height- 
ened by the ^eed to support the new infant, and by the added cost 
of child-ca^e when the woman does return to work. To assure herself 
of needed income, a Wian intending to bear children coull well 
choose an otherwise undesirable Job providing income maintenance 
during pregnancy-related disabilities over a position ^affo^ditg 
better careej; prospects. « ' i 

Second, a woman who is n9t covered by a disability program 
for the period of childbirth and recovery thereCrom is likely ^to 
return to work before she is fully able to assume her former respon- 
fcibi^ities. AS a result,, her per^oonance may bj impaired, wdth a 
loss^of productivity which could hamper heir, future adVancement. 
- ^ •^^^'^^ exolulKon of pregnancy-related disabilities is ^ 
certain to make an afftcted woman, and indeed all women witji plans 
to bear^c^ildreh.,,fee^ that tj^iey are less-valued employees, and that 
^the employer .faV iittle r^Kjard for their careeri. As a result, thft 



dsslr* ^or advancement may b« impairad, and the link to the 
conpany am a long-term employer lessened . The argumerrt that 
the fact that many women who take pregnancy leave without pay 
^ail t<^ return to work Justifies Aisparatff, treatment of 
pregnancy-related disafc^iUtiesyjiee^ e.g^, Brief Amicus Curiae 
of AmerigCan Life Insurance Astdfcliitfl'on and^ Health /insurance 
Association of America on Het)ail& of Petitioner fil«d In the , ^ 
Gilbert case, at 30-31) is entirely^ circ^ia^. If an employer 
excludes siich^womcl^ trom i PfogrJm desi^^d to jJrcfcnote employees' 
^ Xoyal-ty'tb thift'-c^mipaj^y; it is little wonder that they^ do not 
display' that .lo'#a¥ty,^ 

Finally, when the company has no responsibility for 

\ 

sustaining the income of a wtjman disabled by physfological 
aspects of childbirth, supervisors are encouraged to insist that 
she stay >home, rather than accommodating the job to her condition. 
For example, an employer faced with the prospect of paying 
prolonged disability benefits 'to a man whose heart corfditiion ^ 
makes his stressful Job Impossible for him would, rationally, 
attempt to find a less-stressful but nonetheless productive Job 
he c«n perform. If it has no suc^i liability with regard to 
pregnancy-related disabilities, then in those situations fn 
which pregnancy or complications thereof render the wcjman unable 
to perform her original Job at peek efficiency, the impetus will 
be to put her on lea^e rather than retain her in another capacity. 
Indeed, an employer who does not. provide income maintenance for 
pregnancy-related disabilities would be much more likely to 
"^mandate arbitrary pregnancy separation policies, since such 
policies would then be cost-free to the employer. 

Passage of H,R, 5055 4.3 vitally important to end practices 

which seriously and adversely affect pregnant women workers Just 

-* - 

described, and' to reverse the Supreme Court's ruling about 
pregnancy-related disability benefits in the Gilbert case, 

W 



Th* argumfnt most often raised by •mployers sgsinst 

prohibiting prtgnancy-related discrimination Is that tha eost 
o£ aqusl traa^nt Is too high. To answer that argument, at « 
this point we ilrish to focus on the costs of providing the^same 
Income maintenance coverage for pregnancy-related dlaabllitles 
aa 1. provided for all other dlsablll|tles. First, we will examine 
•^the. high f igura? that have been auggejstcd to show why they are 
Just plain unrealistic, and then we Jill try, on the basis of 
the best data avillsble to \is, to esjtimate what the actual 
additional cost of coverage would.be If this legislation pesses. 
I- The unrballstic wt^p^^^p 

A very high cost estimate for h^R. 5055 has been floated 
around in an effort to kill the bill, it is G^. *s estimate, 
introduced at the trial In the aUbfl^t case, of the coat for 
providing, al4 U.S. ^-employees covered for short term disability 
with maternity coverage on^the^^aamo basis as coverage for any 
Mother disability. g.E. as the defendant In that case suggested 
that the increase In total benefits per year over thoae now 
provided ,vould be $1.6 billion. To reach that figure, G.E. ^ 
calculates the cdst of providing pregnancy-related disability 
coverage to women workers vith pregnancy-related disabilities, 
then deducts the cost "benefits currently provided" for pregnancy 
related disabilities. 

Although G.E.'s approach if right, the figures it Zaea 
are based on aeV^rXT^reatly misleading assumptions . First, ' " 
G.E. calculates that it would cost about $1,845 billion to 
provide complete coverage for pregnancy- related disabilities 
for an average coverage of 30 weeks. However, un'controverted ' 
testimony in the gXlfecrt case showed that more than 90% of 
women would be disabled an average of only 6 weeks. So the 
G.E. figures on cost throughout the United States have to^be ' ' 
divided by 5. (Also, some plans exclude payments for the 
first 8 days of disability; m such^ases, women would^only 
W fiAld for 5 weeks..) Even if afi other adjustments were made 
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in th« G.E. statlstlca, taking one-flfth of the 30 %reek8 
coat and d«dueti£n9 the current cpsts figure puts H.R. '5Q.55'a 
coat at $145 million. This is a far cry from G.E.'s $1.6 billion 

clalou " " ■ 

Second,.,G.E.. in arriving at its claim deducts -$^25 millioij 
for benefits now provide^. But fourteen J udtidictions (13 s^^tes 
and the District of Columbia), which accounted tor almost 40x of 
■the births in the United States in 1975/ now require emt>loyera to 
prcj,vide some kind of disability-benefits coverage for prp-jnancy 
under their own ^tate laws. And, not all employers in those 
Jurisdictions were/ at the time G.E. made its. estimiaite, providing 
such coverage. Therefore, the cost of the coverage wlilch.'jnust be 
provided independent of any change in Title '(fll , whether or not 
it is being provided at this very minute, must be sub{9tantially 
increased. Hhen .the costs effect of these state laws is taken 
into account, the cost of H.P. 5055 is further reduced. 

Finally, the G.E. cost figures do not in any way take into 
account the extent to Which e*liminating pregnancy discrimination 
saves the employfr money--by encouragi^g good, experienced 
workers to stay on the Job, thereby increasing prbductlvity and 
reducing costs of retraining, and reducing the likeliho^^t'^thai 
^^orkers will use unemployment compensation. Nor does it take'' 
into account the saving to other citizens, because such benefl^'s^^ 
reduce the likelihood that workers with pregnitncy-related ) ^ 
disabilities will need to resort to unemployment compensation' ^br 
' welfare benefits. • ; ' ; 

Eacji of the, miacalculations made by G.E. provides a guide-fp^ 
loo)Clng at. the other inflate<J c^t figures for H;R. '5p5^ stated 
by those opposed ^to H.R. 5055. If corrett assumptloniip^or, facts ^ 
about the basic factors'-- the duration of benefits^ the .amount 



toflib* i>«ld, th* number o£ employees »lr««dy covered W lawf ully 

required to be covered by »\ich plan#' Wre Apt used, the 

reeultlng OroM "coef figur^^ will not Jbe »cburate.- 

The recurrence of industry .over^-estimeteii on. coat of 

providing pregnancy-related disabilities coverage ii apparent 

from statistics, provided by the Society of Actuaries. Their 

tables show that JCbr plans for the years X972 through 1974, 

. itih^.rtioiit .fec^nt for which figures ar* available) . the amounts 

actMal,ly\pa id by '. - co«ipJM»ies of less than 1,000 einploy<^es 

*««^« ^.rom ad* tb' 40« of' the amounts that the actuaries estimated 

wo)jld be paid. , "(See Spciety of Actuaries Transactionii . "Group 

:^Ademnitx. Insurance,:' ,( 1976), at 244.) The wrong , estimates were 

1 declinirvj bii^thrates (id. , at 241) ; ^ those same 

v,deciihihg"biHhrate8 KiJl,'continue>io affect the cost of ■ 

.ji^iding disability benefits for pregnancy-related disabilities. 

; Th6ie figures provide-.^^" gul^iance, to. what credence should be ; A." 

■ - ^ ""^ 1 ■ ' ■ ■ 

.given to some of th^' high .Cost figures u'se4'a8 scare-tictics b^^ » 

eiqployers and in surancte companies r jj) 

■ "2. What a^tf'^tW aAi^ai Co^^« ■ 

GetViiig aK, handi*e on. the actual, increase in costs to ' ' > 

employers of .Miend^g .;ritlerW'l^by H,I?( 50?t|^ls slightly, moiJ^e 

' y / > - '"r ^*^M'*-''*t estimates of increased cost 

per flartjifji^yeR <si e^tf^dfad^^pi^etAqe otlieY than -industry, figures 
•^ireseptXy avaijj^l^te. ,Of>e stSfay which has W«in donb shows that 
c^stifl^>T^}i^l;C?f'.c^^ pregna£Bcy-telhte<|'^8abili^os urifier. 

«lisabili?^^nefits '^Wm ma^ average $15 ^per employee ]^ing 
, April ..-^l^f^ j i^ata. AnotW^WhowS'^^ji^t. bn the basj* \ni s 
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of 1971-72 data, expense irauld total about $20 per employee. 

• i •• ' 

Still another study shows that if costs are related to 

fanaia avployeas only; the "unit cost" (co^ per employee) 
would be about $41 using 197l-7i| data. Finally, yet another ' ^ 
atudy shows that annual costs would average approximately $40 to $50 
par female employee for a paid le^ve of 14-16 weeks. As we have 
pointed out. that is about twice the average leave, present experience 
indicates would be compensable. (see generally Kistler and 
McDonough. "Paid Maternity Leave — Benefits May Justify the Cost." 
Labor Law Jourrf^^ (December. 1975). 782. 7a4-5 , and factsrid ^ 
» studies cited.) Therefore, the c^st per employee of the coverage 
which would be required is not great at all. and when coi^paired to 
the coat to the employer of turnover, and the great hardship and 
inequity to women by not providing it^ it seems even smaller. 

Another way to look at the cost data is to ascertain how much 
passage of H.R. 5055 would increase overall hourly wage costs. 
Those figures show that the iAbrease would be miniibcule between 
$.004 and $-01 to the hourly ra^^^of employees in an affected 
company, or an increase to t))^wagV bill of between 1/10 and 2/10 
of one percen?. ♦>(Car^l Greenwald, VMaternity Leave Policy." New 
England Economic Review (Janwary/February . 1973). 13,17.) 

A final method of approach is 'to calculate the cost impact of 
H.R. Sd55 pn disability plans from the best available data afid ^on 
the baais/of (:st^e most reasonable assxunptions suggested by that 
data. We have made that calculation and the method we used is set out 
In the margin. The cpat figure we arrive at is about $1.50 per 
American .nnkr oj^roughly $130 million in total coat. And this 
cost estimate doaa""tiot taKe into account even the most obvi6us 
monetary benefita to the employer — reduction in turnover, and 
reduction in tax-supported unemployment compensation and welfare 
costs. Certainly, the critical public goal of equal treatment for 
women, and tha elimination of the loss of talent caused by discrimi- 
nation, is worth far more than these relatively small amounts. 
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In 1975, 1,918,214 biU)le« were born outelde the fourteen 
Juriedlctlone which already require pregnancy-related dleabllity. 
coverage (dlecuaeed above) . Ma can assume that about 40« of 
thoee are bom to wonen working during pregnancy, (See U,S, Dept, 
of Health, Education, and Welfare, Natlonel Center for Health 
Statistic* Report, Series ^3, No, 7, Sept, I960, p, le;) (That 
a-suniption l„ turn rests on the reasonable premise that a dls- 
p^portlonate number of those pregnant workers don't work in the 
•14 Jurisdictions already requiring coverage,) Thu«,\:n-^75 there 
were approximately 767,205 women potentially to be covered by. 
pregnancy-related disability benefits plans (assuming one baby 
per mother). ^^^|^ number we can assume th^t approximately 
63X, or 460, 371, 'work for employers having some form of income 
mainten^ance during temporary disabilities, (Health Insurance 
Institute, Source Book of Health Insurance 1972-1973, p, 25) " 
(Again, we are assuming that there la not a disproportfon of .women 
covered by such' plans in the 14 alrea4y-covered Jurisdictions). 
Of those, approximately 40X would have maternity coverage for 
an average maximum of six weeks. (See Society of Actuaries 
Transactions, 1975 He^rt/ (1976), pp. 241,^243-250.) That leaves 
276,273 women giviWbirth in 1975 who worked for employers having 
disability ^lahs which did not cover j>regnancy. Aseuming the 
average short term disibriity benefit for women in 1975 was about 
$70 per week, providing disability benefits for pregnancy-related 
disabirities for the full average period of six weeks would cost 
American industry roughly $130 million in increased costs. 

In fc9^clusion we wish to address one additional point. We 
have been advised that a bin has been drafted which incorporates > 
^>the language/of H.R^505S and adds a further provision whlchf states 
that employers who are now discriminating in regard to pregnincy- 
rel^ted ^disabilities will not be able, if this bill is enacted, 
to decrease, or cause to be decreased, the benefits or con5>ensation 
provided to their employees generally in order to come^\nto complian< 
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I wish to t^a thl« occaBiO|i to state tha XfX-CIO's auppcrt for 
auch a perfecting amendraeht* jThe principle, embodied in the amend- 
menlr ie incorporated^ in the. Equal Pay Act and i^ the one the 
*courta have generally followed in Title VII cases. It ia evident 
that legislatioo designed to correct discrimination cannot achieve 
its objective if an employer who haa been discriminating responds 
by decreasing benefits or* compensatiori. The proper rule la that 
.such an employer inuat correct his wrong and put all his employees 
in an equal poaition by raising t;^e discriminates to the l>osition _ 
•^of his other employees. While the amendro^t bifhi>ly states existing 
law explicitly, in light of the Statements* of some of those opposed • 
to H.R- 5055 that the- result of the bill will be to lower the ^ 
benefits and compensation of ^workers not presently being dlsfcrimlnated 
against, 'we belcive It ia pound to spell out the iptent of the 
legislation. * • * . 

t Thank you. , " . 
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Hr. Young. We have one further request, Mr Chaimwii T* 
could, we would like to^subrriit, for tlie ^rd «' coJv ^thp 2-^ 

[Statement to be fumislied follo^v■s:] 
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Statement by the AFL^CIO Executive Council 

, on 

Pregnancy Benefits 

February. 25, 1977 
Bal Harbour, Pla. 

' ' ^ . ■ ' . .» 

The Supreme Qnurt recently, held that Title VII of the 
. 1964 Civil Rights Act, which outlaws discrimination in 
employment based on sex, does not necessarily pf^hiblt dis- 
crimination etgalnst pregnant wofnen. : ■ ' ' • ^ 
■ . . . ' ^ . ' 
The Court may have ignored it, but the facts of lifej are 
, that diacrinitnation against pr,pgnant people is <liscriminatlon 
against women alone. 

Eteploymdnt policies regarding pregnancy explain why womerf 
. workers in general remain concentratW in lower paying, less ' 
desirable Jobs. Pregnant vromen have been refused responsible 
jobs, fired, forced to take unpaid leave regardless of^^ility . 
to work, and refused the right to use accuroiiXa ted sick leave • 
6r vacation leave for pregnancy-related absences. In the 
^Supreme Court' caafe, wa-nen were denied disability benefits available 
to all other temporarily disabled employees. 

The AFL-CIO regards the prohibition of pregnancy-related 
discrimination- as essential to the ultimate equality of women In 
.the workplace. Because of the Supreme Cour|; decision^ federal 
legislation is necessary to. make sure that women affected by 
pregnancy are treated equally with other employees. Thpy should 
* be. allowed to work as long as -they an^ their doctors believe 
they' are able to'do so. When they are unable to work, they should 
be granted all benefits and privileges given-* other workers not 
physically able to wrk. ^ . * ^ 

'''**.. ■ ■ ■* . . 

Adoption of such legislation may incrj^ase ^he cost of 
certain fringe benefit programs. Proper provision for adjusting 
^o these increased costs must btf given to l;abor -management - • 
negotiators. . ■ - ^'y , ' 

.We call upon the Congress to enact, a^d Jt;}ie president to . 
sign, legislation prbhlbltlng. djlscrlmlnatlon baised on pregnancy; - 
and related conditions as soon as possible. 
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Qow"' the AFlJfnfi (^^'^^^^^^ woulcl like to kr. 

Twl' « AFL-GIO counBel, to present the tesUA©riy» 
' Mr. Hawihijs. Mr. Gold, you may pi-oqeed; ™ ^ 
Mr GoLi).^ThAnk you, Mr. Chairnian. . / 

f,f\^ ^ r f^**^ ^® accompanied by Matsha Berzon 
CIO ai^^'l^K''-^^''''' and Meyer, which is couLl tJthelfc^ 
OlO, and which la also working on this matter * 

and L>'^i!f7/K" ^PP^"* ^^^-^^^ ^« ^^^^^^i^ decision," 

Si^rtS^ ■ T^r^i^g discrimination based on pregiScy 

, K^S t^tiX'vIT^'' " ^^^T''^ based on seJ'X^Ts 
In ligjit of the heavy schedule you have todav and in Viahf 
jrhat we also believe to L the clarity of the maX>e simp^ytiul^^ 
tue matter to our statement. mchi. vi 

«m 'SoiL'^nZ^n^^ ^ commohaense that since only women 
OM^Decom© pregnant, discrimination against pregnant people is 

bKrS«?'*"'"l-"'^? '^^'''"^^ women!' A law likTtHle WfoJ 
bidding discrimination based on sex, therefore, clearly forbids dis- 

JKinZe^^ r P'J^""^"?- V:^' have be^en obvjos to 

W.Vnn^^? luive to be here. But, un- 

J^^unately it was not, and we hope that Congress will make/it^ 
plain for the Court that we will not have to return to this subjeS 

,iS\^*^^"'i^r^/'"'f ^ ^" ^dApted to-ite end. It -is de- 
Wr^^h^ ^vhateVer may be true under other laws, 

this Lomrress does rcgaid discnmmation base<l on pregnancy as dis 
cnnrunat.on based on sex. In particular, employee and un^oJl^ sinM 
Se VTt'^":?^'m'"'^'" the.position that\mioVshou]d li c^W b^.- 
11^1^ ■ ^"^"^ pregnant women as they treat other 

'^^J'^y inability to work! ■ 
W^lieve that this legislatron is iinpoiljint from our pi-dctical 
experience representing male and female workers, because much, of 
if ^ssi^L /''f ''"""''^'""-''''''"^t womch is based on the fact that 
it^hey who become pregnant, and l)ear children. Bmplover's have, 
over the years, refuse<l to hire ^vomen for certain jobs .fcecau* of 
the i)ossn?ility of a break in service connectwl with pi-^^Jt^on-' 
ceming chi d beanng capacity, and those answe.i-8-%i^Si%nto 
account m job placement. . ■■^'■M^^^^ 



Employers hy-e tenninated women, when wom|n;I^^^ 
nant, and have made them become new einploycc^ AtlKe-tfiiitfli 



ireg- 
heir 



J pregnancy. Most particularly, ii, connec-tion with tMr^matter- as. 
Illustrated bj the Gdjc-rf case, some, employers tli rough baigainine, 
or through their owrf unilafi-ra] policies, will cover piegnancv "dis- 
have '^t. P''^."-^' and othci^i, historlmlly. 

Women when they are most in need of the a.ssur!Vhce,s of such V 
plans and stability that such plans arc intended to bring, are dsr 
privetl of -this most valuable Iwnefit. , p y 

These are preci.sely the problems, that title ^11 \vas supposed to 
alleviate (ind which we bt^lieve would alleviate under this measure. 



I have not heard any iir^^iineiit wlLatsqcver oh the rtieritji of H.R. 
5055 whicli ar^ue*; against tl\e nile wi'itten into that bill. The only ' 
argument that we are awaie Qf^ which was made by thQ> opponents' 
is th^at correcting disenmiuation ag^iinst pregmuit Women is* too 
costl)!^ ; ^ • , " y 

' During the ('r^76t'/•^ litigatioii^ General *Elec*tric, as the defendfant 
in thab case^ taiue up with.sojne cost estimates wliich we* I'egard ftS' 
absbhifely unsound. At tliat^point, it was to advance ,tlieir position 
. in tl^e litigation, and it is l>eii|b used to advance the ix)si^ion of those 
.. wliQ do not \yant'tO,see the biH,l)ecome luw.,^^ / • ;^ . 

"■^ I would sirn'j^ly like ivt. this- point i:o note three plain errors in the " 
figures that (teiieral EliM trieliias compiled, In'd.. we discuss at<»'80me 
leujC^th in oiu-^written presentation;' . ^ 

Pirst: The estimate is hiiijed on the assumption that the. disability 
*benefit;s would i>e payable for t^icIV pregnancyX for 30 ^weeks. The 
pi-eVious witij^^y^who is an expeit in the field, Iras advised the sub^ 
: conmuttee tluit in 05 pen p;it of the cases the (> reaper figure would be 
in the area of 0 weeks/ and that is without any ^tWr ^adjustments. * 
You have tq divide the cost of General Eloctnc bjra f^ctW of five. 
In ^(Idition, we would* note that tlieie are 14 Jhlate4,*^^i£;^ thnmgh 
vState' law, ;prorlnbit disciimihation against pregi^nift^wbrKers, Per- 1 
haps 40 percent of tlie births occUr in .thos<i 3,tate*;'That figure has 
been changing and Genenil Elecfirio/s figures, corfij[iilQd in do 
pot takQ account of tlw praserit^ state of tile legal, requirements which 
affect the r(x< t*^^timates of H.R. i)0r)5. ' * > ^ 

I think that wlien yoii i^ako, tlvose twb factors into account, it is 
pi am that t^c-ost tliat tliis biH would properly impose on American 
industry co(j»r« out t^o something lUvC $1.50 per employee. Those costs, 
it seems fo us, are far k^s?; <;imn the (X>.st of the provision of the'I^qual 
Pay Act^ winch inoves tgi^W §ame objective, and aie costs which are 
properly imposi^d l)y*ln\\^m tliif? society, 

I* should note ^t hat in dpttM mining 6ost there is the otlier side of 
the coin. The piupo^> of lyr income disat)ility^porgrana is to pro- 
mote stability of iMni)loyinent, of , well trainee^ productive employees, 
Thftr^is mudi- UVat employerri will »gain fi^nr H.R. 5055 as well as 
.the ap pi) rent losses that they are so conc(^Tied about, to bring them 
in line with the long-terjn l>enefits. 

Given tihie. and given the other, witnesses'tvhom we know will 
' address a variety of other i.ssues, we Avould simply end at this point, 
unless tlib sulnM^nmittee ha.s some questions, which we will certainly- 
endeavoi' to an*W(;r to 'tlic be.'^t of our ability. . . ' 
Mr. IlAWKiNrt. Thank you, Mr. Gold. ' ' 

Mr. Fante"*, d<> y^»> have ali^ questions'? . ' 

Mr, I^E Fantt*.. Would yod pl^se addi*ess youi-self to the last part 
of your prepared statoineut? 

Mr. CrOLD. Yt^ ; wl» have l)eea i\dvised that there is under consideria- 
tion ah iwhled section to this proposed legislation whTCh is parallel 
to the provision of the Equal 'Pay Apty which. I mentioned, which 
* oaburies^Jiat the bin do^<s not i-esult iiik equalization down, but rather 
would' eliiuWte UiscnmiViation by assuring that'theiben^fita preeiht- 
ly available to the individuals who are nq]b bemg' discrinynated 
against,, are maint<vined. That the discrimination is cuijd by brilig- 
big thQ diaoriniinities up to .that level. ^ * - 



4t> *k , . . 



That type of maintenance of effort provision is, it se^^i^%s in 

beheve that such a pnpv.s.on wo.il.l be ...ost «c>,md. ^Vc certaiSy 
hope that the subc-onutfoc will look upon it Avitl, favor ^ 

Sinn w„» ^. .''f^"J;'"V" ^'"'^ infoPtne<l f l,«t arf-nmended ^r- 

sion was put. in yvkkmX^s on that very .same subject 

■ ArvotlH^r que^tmn;p.\«ol(l. W.en vou talk about tt^e actual costs 
brejkinjj down to $1.50 p^r euiplpy*e, Is that an annual cost of 

Mr. (jroLD. Yes. « . -^-^ 
i Mr: Le Fante. Thank youi 

Mr. Hawkins. Mr. ^Saraiin. V . 

Mr. SAR.\8iN. Tliank you, Mr. Chainnan. ^ 

IrSfs nlfinV''^''' 
With regard to st>ction II of the bill, th«y>o.tion that has been 
, added ;vbich you addi-ess you,-selves to, dl*?vou find any consti- 
tutional problems with that ? ^ • ■ . 
- Mr. Gold. I cannot imagine a constitutional problem any moro 
• than anyone has to Uus pomt su-ffe.ste.| that there is a constitutional 
problem with the provision of the Equal Pay Act, which t.-^ats the 
matter m the same way. 

Ml- S.\R.vH,x. Whii y.ni arc siyinff iu section II, if I understand- 
It, IS that If you have a plan you. miLsf keep it recaixlless of your fi- 
nancial circumstances Whatever the .situation is, vou cannot .vduce 

nrovi^I '1' ^ ^'•^'^ "'^ "^^^ ^'^'^ •'^^'.VS thlt you nuist 

provide health .an.l fringe l)enefit.s for four employt>es 

Alir. (,oLD. What the aiuendinent says, and what' the Equal Pay 
Act says IS that you a.nnot adjust, under collectively bargained 
situation, by depriving .some people of l>c>n^its, saying 'that that is 
ne^8sar>- to make up for the commensunite costs." 

»bvirflisly, when the c-oljective bargaining opens, tho-entire matter 
can be. renegotiatinl. 

If the employ*r had, prioi' to the Equal J^av Act, In^n payin-r 
male employees $3.00 aQfl t]»e . fenuile, eiup)5vees, $2.r,0, he has tS 
J'P $;5 00, .but? it does not mean that they are at 

\y i^^" fotevw. This would upplv the same in this thing. 

Mr .Sar.\sin-. y\ e are not talking alnSit wa<res. Wq are not talkino- 
a'bout the concept of the Equal Pay Act. We a.-e. talking alx>ut some 
tienetit that .some, employers |>rovide and others do kit, or something 
that would 1)0 qualified as a fruige benefit. , 

It is a situation that is collectively bargained for in m^ instances 
We are saying that the Federal goveniment .says: 

n,If"/*i," '"■".'■'"^ reason. !)foii "cannot Increase your pay- ' 

^!n^ fhJL •''"" "Pt "ut of it. It Is some- 

thing thii* you mii.st provide for yoiir employees. If you have it now, 

■ Wo did not say : "Yoi^must proVide.a pension^" We said : "If you 
have' It, you must meet certain minimum standards:^^ We did not say 

You cannot get out of ^it, if you cannot afford it.",Tlus is what 
section TI -"Siys. 

Mr. Gold. It say.s, as. I indicated, it does riM'seem to ns to l>e' any 
different from precisely the same provision in tlie Equal Pay Act. 
If an empIWv6r|f}iad a disparate Wage .'Structure, he nyiy say t'hnt he 
shOQId not be" 'required to pay those women ^.00 a n^' hour, even 



though he haa^ historically paid the men who are doing the same 
work in the same establishment $3.00 an hour. ^ ' 

Mr. Sarasin. You are*talking about equal pay fOr eaual woTk. • 
Mr. Gold. These are equal l)enefits for egual work. The eniployer 
is not gtiviu^ these as a j^ift. 

Mr. Sarasin. Not quite.. He* is not providing fringe benefits for 
nien, and it is not equal in that situation. It^is vei^ difficult to argue 
what has tb be, literally, a inotherhood is5me. I have n^yer seen one 
that is better qualified as a motJieihood issue than th?5 one. But I 
am ;Jtpry much concerned that we ai-e mandating some^ing on the 
erfmloyers in tiiis counti7 that they did not bargain for. 

It is. In a re^il sen.se, unconstitutional. I don't know how in the 
world you ci\n pass the constitutional test of interfering with their 
contractual right with their employees, and avoid the problem of 
' bargaining colle<^tively which you have in evei7 situation. 

I am very much l)othered by the legislation. I am bothei-ed by its 
ultimate i-esults. I ani veiy much ti-oubled about what is liappening. 

Mr. Gold. Let me make one point in respopse. I'f an employer 
does not have a disability plan, there is nothing in, this legislation 
whid) recfuires him to have the disability plan. But if he has an .un- 
lawful disability plan, he has to cure the unlawfulness by bringing 
e\^eryl>ody up to covei*age. 
^ If he had a plan which applied only to his white workei-s, and he 
^*Svhs sued under titla VII,' tlio de<*isions make it plain that the re- 
lief woulcivn^>t. lj«E^ that at that point ho would have tlie option of 
scrapping the enftro plan,' or including his black employees under 
tJio plan, so long as th^.tenm of the plan would be. Ho would luive to 
include the black employees. ^ 
At that point, whenever the contract teiwinated, the matter would 
be open for* \vhatevev' nondlscriminatoiy deQision would l)c made, 
either unilaterally,' if there was no collective agreement, or through 
collective bargaining. ' . ' - 

Mr. Sarasiv. Are you saying that you ^read section II tO;^llow an 
employer tb terrninate a health plan rather tlian provide the bene- 
fits'thttt are mandated under this bill? ^ ^ 

Mr. Gold. When it has i-un its term. Whenever the plaX expires. 
Mr. Sar.xsin. I dOnVread it that.wjiy^. I read it to say that it.is 
a violation by failing to oonti^jbute adequately directly, or by fail- 
ing to cofi'trih^ite adequately to the benefit, fund ^or insurance plan. 
^ You cannot reduce the'^benefits. I don't know kow yoij^qa^i telli that 
'ip an employer. 

7" 'Mr. Gold. In order tb cdmply. 'V . 

• Mr. Sarasin. I understand what yon are saying, but I am not sure 
that we are talking about. the same thing^Jiere. It. seems to me that 
you are saying to the empjoyer; 

Yau have a plan. You upgrade it to o^Dver the maternity benefits, and you are 
forever locked In to a plan. You can improve it. but you can neyer withdraw 
from it, no matter ^sv^hat your financial problem is in your industry, or whate^. 

Mr. Gold.- First of all, putting aside our disagfeement on what 
quality means, it' has never been suggested to my knowledge under 
either title VII or the Equal Pay" Aot that once the ad]u^ment is 
. made, and the plan or the payment wage |ca!e is equilibnumr, 
that forever the employees ar^ guaranteed that wage, or they are 
guaranteed a continuing job."^ * 



The point If that w^ien there has be^ii *i wrone, there has to h*. 
■ ■ some «,rt of order to correct the wrong. TlJ^re areTt iJL tw^ 
theoretical possibilities. One is to correct'^ by pern.ittinc tl e wroiT 
mXng uT' ""^ ^'^^^ tPV^^n% 

Wliat the law in .this area has been, and we think that it is th« 

tlA^r:. T'if' V^'^' up OncVfhaVL do^ 

then the matter takes its course. Obviously, in a situation wher^ 

JSs'ts ^V'^T,"" ^^^'"^IP'-^gnoncy, an^S* thorc are sonTo TdS 
^ri ;„? « ^ T'" employer can come to tliejrf^n 

fK«L^\ ;!^","* one extra day of waiting .period to raalXTfo? 
those costs, which would api,Iy across the board, and thatwoX bJ 
entirely proper and. lawful, unless there was ^me K nTiver 
Mr. Sahasin. If you dixH 'that, under the wording of section ll 

TrkTv wmildS-m^fi"^ ^""^ waiting oTonVSitLaL 
work day would b^ -ih^i^lation- of section TI. • 

the hisfoTof /l^^lS '^'i- *hat you are oNjeVlooking 

^na'tl^^VorSl.X'^^rC^^^ P"-"^' provision! thisl. 

Mr Sarasin We ofeyidusly disagree about that. 

If the period for dm^jlity is in 90 percent of the cases 6 Tveeks 
why wouldn't a provision that saitV: "Such payments shall 1,7 05 
vided for not more than 6 weeks," solv* tlie pmblem? 

dc^'not^t^i^nf M ^''"'i'^".^' I ^' 'i"'^ «PP'-oa<ih, 

aoea not got at the symptom whiclr is disability plans. Hut irets at 

The Supreme\Gourt, alone has fnited to grasp the poiflTtW dis- 

of™r nd PlT"r-^ P'^r"P'%'? 'li-Hm^nntioKr/h%a^s 

definitional m„f J^ " '^'^[\^'T^ P' "'>'^">' ""^1 that ^ treated 'as a • 
uennitional niatter, and the hur us suppo9e<l to go for^^•ft^d and 
develop according to the basic rules whi^' I have afeLdvTvXn^ 
usHike the coufts, up to this point, have understood that'if there 

in^wSrrn the°?, circumstances foffo^ 

ana wmild in the future treat cases where there is discrimination 
aga«i«/pregnant peocfe, pregnant ^mllen in the sime wiy ' 
In that way, ton don't upset the whole' cVolving body of the law ' ' 
. You simply amend the .basic* definition, and th?n leave it to* the 

J^JoSiimf ?ha'rtr' l''^'- '^"^-^ forward^wirr they h 5 

reoogniml that there li discnminnt.on on the basis of sex or race 

.nVl^Tr;^^^^' T It wrong for the. courts to-sav,Vand {am 
• X Trt^Sri-for'nS;^^^^^^^^^^^^ cpurts'|e^l%^^ 

fa?n~'l^'**"*^^"#" «'?'P!?jj«- in '"s insurance did not bargain 
f»r^pregTiancy, ,t3M.y.^^b*i?gained for coverage for other disabilities 

""^^ l"""^^' "'•^ "^^ Roing to ay that ' 

SSfacTfo i^^iti:^'^'^ "° the\irkninV 

f>,?^Ii;i^f?'^' "^=^^'"^"^ ^8'^ to conform not only to 

the relative p(Kr of the parties." but also to public. law. A^ain, 

6. J 4 ' 

■ ■ ■ • , • . 
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peril aps because we are nioi^ sensitive to the iss^ie, I don't think 
that any one would (luarrel with the {xSint that if an employer said, 
wo are goin^ to have a disahility plan; but you will liave to be a ' 
white male to be coveivd, there i.s.no doubt that that, no matter how 
t}\at was Iwirtrained out, would l>e a violation of title VII by the 
employer. 

Mr. Sakasin'. Tlu'iiv is no (jui^tion abo\it that in that example. 

Mr. Gold. The point of this bill, and- the point of the litigation 
whioli wo .sought . was soundly based, was that therje is no difference. 
There ^\n^ some things that you eaifhot do; in concluding a'bargain. 
One of them is to j)ractice discriuiiuatiou. , ' 

Now, tllis does not say that taking., into accoimt your, obligation- 
•not; to ilis<-Tiniinate, that yori wo\dd wish to reach a certain type of 
bargain. • ! 

Mr. S.\R.\suv. There is discriuunation when, one employe^' pro- 
vides insurance for psychiatric care for X nmnl)er of wc^bks, and 
another employe!* does not cover it, or another employer will only 
twer it for half that peri(xl of time. Is that discrimination? 

Mr. Gold. Xot imd(^r any of the piwisions^ title VII, . 

Mr. Sara.six. We do say'that if yon havra health plan, jou|cpver 
all possible hej^lth contingencies, ami th^re is no Federal law^>ih9.t 
mandates that. ^ . - . • . 

Mr. (Joi.D. Xa |t is i)laiu that*uuder the theory proi)dunded in thii 
litigation muler the theory of this bill, an emi)loyer who does not 
wislr to covcM- 'disabilities through an income nuiiutenance '^'lan is 
perfectly free to bargain for an a<rreemeut whic^i does not preside" 
incomo umintcnance for disabilities. ^- ,^ 

* Mr. Sarasin. Isn't that the present sitmitioh where yiift -do not 
cover" psychiiUric care. Why ilon't you say, ^^weaare not going^to 
cover pregn alley for men or for w<3frneu, which obviously is whai 
has happened. ^ , I? 4 . 

• That is what is happen iilg right now. Neithw- party is entitled 
to it. = ' ^ 

' ^Ir. Gold. That is like saying, we^will ijpt cover prostate opej^- 
^tions for men and women.* - ^ 

Mt. 1Pol:n(;. I'think tlmt what \\jt* an* hasicallv^ tr^'ing to ^y, 
Congressnum 8arasin. is, if there is a disability ^^lau, that plan 
^should be uondisoriminatbr^ If there is|a psychiatric [#au, thltt 
plan inust l>e nondiscriminatoiT. . " , . 

If you don't have a jdan .at alK^lien you areAot fa^d with |he 
cl^vscrlmination in-ohlem. Tbttt is really A^at it aiuount.^^ to. * 

Mr. SarasIIv. T\nuit you are saying in this instance, tids is the 
onjulhing thaV must be covered by Federal latr, .yoi^ could exclude 
anything else ami you wouhLinbti violate the Jaw. 

ilr: Yor'N-o.; Only if jsowyamy exclude amySitatio^is for females* 
•you would -violate the law./ \ * v 

Mr. Sarasix. ^Yet, it is per.f^ctly jVroper to exclude psychiatric 
care,' or to exchVjie coverages over and aboi^e a certain numbeifj of 
dollars,' to limit tbe nuudjer of wVdcs vou can have covered, in Other 
words the^lan is tailored to the ability to pay and the particular 
need.* - ' 

Mr. Young. We are not saying .that you must have a disability 
plan. • , 



Mr. Sa«abin. But y(»i» are saying, if you have one. then vou mhirf 

Mr. YouNo We«re Tiot sayijig the latter^Wp. are sayinir if vou' 
I think, as Mr. Gold has pointed out, you can negotiate *t the 
out altogether, and he is within the law on that. ■ 
A^ S r"^^'''- '5"^ ^^'^ "P to the negt)tiations! Wliv 

drb;?|:;;i;;?L°e"s5^.^- involved ^itlinterferifg in the Iffi 

thS dU"l"hf t ^et:^^^^:^ . ' 

Mr, YouNo. As Mr. Gold said, in effect, whab .we- are" savinir in' 
the support of this fc^rislatibn, is that neither part^ in the Stive 
thTarrh|aT provision^of '"[ho cl'^it f 

n J^o ^ofe.I 't'link that it is impdrtnnt to make }t plain that% 
not a viomtion for jin employer to say that, given the legal r3« 
he does no wish to have a disabiVitv plan. T 

th«Pmr.]"„°'i^^ '"^f"^"^ i^'' legisfatfon, as we, understand it, if"" 
ftl provides for 4 weeks, as the maximum amount of tiril * 

IV,, "7 disability, to sr,y that in'thi case of ^^regnancy 

the JSle ''c'^' ""!^ plan, that k 

■ You have to, look at the sjtuatii^h in tha^emral Electric case 
i?pm -i^'^Ka.""^ ^"'»P«he"«ivft)l>lnn which excluded only one ' 
of W^Tr*^^ 't^'" «ff^cts only women as a matter , 

of biology We Ix^lieve, we thinHl^at.the rationale is plain tini^A 
tha^ IS no different than saying expflritly : "We exclude women/' - .^^ 
1p Jilnfin^ what this-legislation is? to g^ at, and what the origiAal ■ 
legislation >n title VII was to get at, wa?to deal witWdiscrirai^iation 
both aver and subtle on th6 basis of race, sex, cre^, ^oiatjonal 

^ ^ feeling you are trying tQjust}£vt«350methine 
that has some question, but I could U wrong. W ^.^|P^"ecning _ 

fHiV/liri- '°"t^"tioP' tl»f"' thnt'it wou'ld be posfiib,f§ to^satisfu 
thLS legisla ion by saying that all disabled people will V^nhW 
to 4 weeks' disability, or i weeks' disability, 10 weeks #sabjlifeV ? 
Mr. Gold. Absolutely. t .* * 

alUhi, oS""' "^^^ ■ '^""''^ '""''"^•^ pVoU'lem 'of mrytW^it^*^^^ 
Mr GoED. This is' not ycollertiva bargni^|tlegi§ffttf(fn TfJth« 4f 
employer is not discriminating, buf it^, oit jPaul;t^Vr|^^^ 
ing hard, or because, his economic situation Mlljit' it is tteWst tliat'- * 
JlotXtthnt: Hinited p^p jegiskip wS^^^^ 

- What it deals with i^ cutting out a clas^^ptople becdiise they 
are women. . ; ' ^ 

}![\^''^'^»^^- Gentlemen, thank you very much. ' • . • 

Mr.HAWKrxs. Thankypu,Mr.Sarasin. " ^ V . 



. Mn.WEisat I reaUy l^\*jfpri[l|' pft^^^^ question, .which I tliink you 
. J pi*>bably'h9VB answered il ready V , 

Arenl; you saying th^at there ar* matters which j?o beyond the. . 
normal lf^bor:«n)anagement> relatibhs concept in the same way that 
you have laws mandating* "safety conditions, or child Jabor* con- 
ditions .which could be left to bargaining^ but as a matter of public i 
• policy' we hay decided thfit we are not going to let them be governed 
■ by colleciive bargaining? . ' ^ . ^ 

' ^ Mr- Gold, Collective bargaining starts from the essential premises, 
'where- ypu Qftnnot have a collective bargaining agreement' for a /, 
' : ^ wa^:ef in t^^^ coimtn^i even if the. employer is strong enotigh, and 
. ih^ uni^piiid so i^^eak that that is the best von could cet * ' ^ 
vUnd^r, the Oceupi^^^^ and itealth AcV as you point 

, /; dUt,*^^cKi j'nnnot bargain f<>r unsafe conditions. We believe that this . 
' i^ nrecitely.the wime' tyjTe of matt^^^ ■ 




odllecti^^, y».f^M» -p, ..^v ^ _^„- — 

blacks^f. regardless off collect ivcv bargaining agreements! > >i 

^As,«l.>0anthor p^tlie bill Hiat feec^^rae title VTI, and al)M) ife the • 
aufhof of tke .lft72;amendhientsT: it. was certainly nevpr interpreted f 
bys iTxe that the intent was to diaririniina the basis of sex^ but • 
prohibitcsej^discrhT^natron. it fun^^ had nothing to do with 

coU^lffve barcfairfilfig per^: ; " . . 

^:When I infrpdHced/this bil|pt.th^ request of many grortpd, I must . 
ci(^nfes^ that 1 >ya3 not' thinking' about collective bargaining, agriee- 
i^nfe. Tt^^c^n\3 lOj «ic that that was established . 

by title ;V]S. V/ ; ^ " • 

^ ' lfe.*9c<wns to me that -thy isi^ie bef<^ whether 




'^'^^^ the piftjli(*Ja\y pit>M ^f* ^^^:' 

v V W care 'to cioiirtinei>t oii vthis?. ; 



wpnia^ you care lo CQinmem on .inisf- ; \; ' ^ ^ 
'Mr. GoLD^ I havel nothing to add except we ar^in;pntiric agreement. 
: ;.1!he labor jmoveftient suppoi^ed title; yil because. onr com is 
^ ;^preci^y that; yhich just ^tate^l. We did\nothinjDf on the 

. \^ Question of 'whether or not an inditrdn*l couTd« b%discriminated ■ 
fc^. -i^^ on any of the ground ^stated in title; VTI stiolild be left to 
^ i - <jHJollective;bargiainirtg, a^ as we bejicve in collective bargain- 

< \ inff. B»t rather thdt thi« a; mittef that ought to be takm out of 
'^^ r .i, V collective bargaining and settled by public law. 
V . It'is important, I beii^ye. in light of the discussion that we have 
. i * the point ifthat this 
^ ' bilLdoes not affect only those \vhp are covered by eollective b^irgain- 
ftgreemerttfi/|>«t alsio a^^^^ rest of employers and employees 
vhet*B there 15 T^^^^ agreement. Its obligations are equal in 

Both situations: > ; * ' . 

^Ifft* Young. Congres^^rnan. if I. could just add one point. ' » 

Ifcftiiqk; as Mr. Goild has said, we are in total agreerawnt with 
you. As\pu knowy we were in total agreement in the past legislation. 

I think what' we are saying basically is: (a) We do not consider 
this a change m toltective bargain^ This is to make clear public 
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are saying 
upon as some 
form. 



'TU" ^ "^•""~"'i"'"tti'on m any torm. 

• f^»8>% P?^^^^ the situation; In any 

?^^P«atW:,is^ ha? discrimination, that ho 

■ ^-/r because of the Fedeltl law. 

' ,ui^-I^^f.&-'^T^ I >hink that4)»is completes the wotk of 
•.■•uvS^.Wfc^e^.if'sh tp-- thank; von; for your presentaiibn. 

• \. «iis%c-Tiednle(f for 11 o'clock. HowoVt^r, we are rnn- 
miig^jkjff w^mj^ea «i)f tim^'We will skip that pahcl temporarily. 

. • and take Mr. ;(J?liTO4\vifL«eyh laboi- relations attorney, chamber of 
5ommereei*j^g^,i»«,p4 i,y Paul Jackson ; ^fr. Peter Thexton, 
^^i^ £'^-^^l^?^ %A>^"'ca, American' Council of . Life Insurance, 

X'i^^f*^^^^^^^ as, a panel this morning. Tou may 

' P^^S ff'^^r 'n which you were called,' or as yon so desire. 

^ t^W|»jE^ s|» , \ 

■ *^4W^%*T«^''V '>'■ Bbockwel IIbylin, Labob Relations. Attobnbt 
•V rafAKiaER OF Commerce of. the United States 

^ S!?'L"' " ^'^^ Relations Attorney with the Chamber of 

i'-^^ t""!? Accompanying me today Is Paul Jaclwon. an 

'^'^'h^^S^n^,^.-,^^"" Conyany. who Is an expert In the area of employ" 
■ > ' wwtS^n^^?'*^'''."^"'*' ^J"^^ Subcommittee on bebalf of the Chamblr 
- - V£he tin tJ^fitS^ association of business and profe'sslonal organizations in 
■■ ^li^nT^-^ Principal spokesman for the American business bommunlty, 
StL„m!iSli^/T^T '*'^'^^ t™*'* aS9oclatlon8 and chambere 

«2.000 business firms. On 

• National Chamber. I wish to thank the Committee for this oopor- 
■Bof^J^^ Cfiamber-s opposition to H.R. C055. a bill to prSt 

^?-< ^&^} ft Z^\?Z Ti\T}^'' Prwiancy. IncinUng employee 

<i£^f. i ''^c,'?'^*"'^ '"^ 'n.atemity related purposes. 

Sul>cpmmlttee Is whether to treat a natural, healthy 
"i^K^i^SHy. ooml tion. suth as pregnancy, like abnormal and S 

SnZi^ „ ^T** '"nesses and Injuries. "For the reasons that. wilL^ 
; statement, we think the answer must be "no". , > 

* ■ PUBPose AND effect of tub bi I J. 

}^ °'^'fns"''y feslJtnetr to In effect, reverse the Supreme Court in 
• '^'"^ Civil Rights Act of 1964 was 



? ' occupational iikalth 



For example. It requires that "women affected by pregnancy, childbirth or 
■related medloal conditions shall be treated the same for aTSyment rSit^ . 
; purpose*" This would prevent an employer from refu.slrigTer aln work To a 



Another -effect .of the biU would be to offer substantial opi>ortunlties for 
abuse of the protection H.R 5055 provides. The most obvious Ke wo^d b^ 
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the fact that leave awl paymentH tor iFreguuncy ralgbft 'amount to seyerance 
pky, rather thau diaahlllty |m>, in many caseH. 

Studies Hhow that 40-50% of femnleH takinj,' iti^epnancy leave do not retorn 
to work after their hahien are lK)rn, whereas almost 100% of other workers 
taking disability leave do return to work. The preRnancy disability beneflta 
would become a Heverance pay w)iich other ^non-i>regnant ) employee^ cannot 
^receive. ' , . - 

The uni<|ne nature of preg nancy also will prej<ent problems for employers 
trying to coutrol potential n!)UJ^«. Hie fact that so many will uo longer be In 
the workforce after giving liirth couUi itself be the cause of abuse because an 
ex-employee has little to lose by clnlming a disability where none exists. 

Insurance industry sources tell us that due to the thrwit of malpractice ac- 
tioUH. physicians are reluctant to reject a pregnant wonmn's claim of inability 

to work. ' 

Even if an employer wanted to' have the diagnosis of inability to work con- 
firmed by its own doctor, by the time a tH)mi)any irie<lical person could examine 
the woman, she might be in fact una We to work. ' 

In any'event, diK'tors generally think In terms of medical conditions, not In 
terms of work caiwihllitles ; thus they could unne<'essarily restrict employment 
poasibllities of pregnant workers. 

During the iM)«tpartum healing fieriotl, repeatwl ejcaminations to determine 
ability to work could sul)sta'ntiaUy increase the rfsk of infection to the recover- 
ing 'mother. [Present practice is to examine the ne^v mother six 'weeks after 
delivery, assuming there are no complications. J All these examinations, of . 
course, would ultimately increase metjlcul costs. 

KXTKVT J)K AHSK.Vt KMlKNKKlT 

The bill apparently allows an unllmite<l amount of absence for pregnancy 
related purposes. Theoretically, n i>erson who becomes 111 on her second day of 
pregnancy could exi)ect months of disability leave and benefits. 

The experience of one larjfe employer with 11,000 employees, 40% of who 
are female with pregnancy disability ctjverage sliows that the claim period 
may be longer than six week.*<. Figures for 1070 showed the average clalih 
period to be J 3.2 w-eeks, and early 1077 figures Initiated after controls against 
certain almses were Instituted, show u 7.. I week i)erlod. 

- Even an employer without a disal illty benefits plan but who allows leave 
for disability probably would lie require<l tpider H.U. DOnr) to give leave to, and 
keep a position open. indefinitely for. a pregnant employee who cannot work, 

In addition, employers not providing maternity coverage for employees while 
providing all other medical coverage would likely requtred to fur-nish mater- 
nity benefits to employees as well. 

In Some cases, people. would seek a job merely to ensure coverage of their 
maternity expenses, since 60 t^ TO percent of the plans become effective on the 
. first-day ^ work. To overcome this threat t» plan solvency* plans might exclude 
cov^'rageflr any disability for one year following Initial employment* 

These fffe just some of the effects of the bttl, but we see other serious fiawH 
in the approach of H.R. 5055. First, tlie cost of disability benefits for pregn|rtcy, 
would be considered. In fact,, em plovers having a large proportion of female^ 
employees 'Would face such a substantial lncrea.se in disabilit|r plan expend^^ 
tures that such plans miglit be dropi)e<l or employers would avoid entering 
Into new plans. . ^ 

Second, the high cost of the -benefit would either reduce other -^benefits or • 
result *ln an Increase In total Ivenefit co.^^t. A reduction In l>enefits could deprivie 
te>th pregnant and non-pregnai^j^orkers of fui;da needed for illness aW/or^ 
injuries, while providing money fhr a typically healthy condftion— pregnancy.. 
Providing the benefit through increases In total benefit cost could force prices 
'higher, reducing the competitiveness of products or services In th^ market 
place. » 

Bureau of Labor Statistic.^ data for 1975 shojag^ 94,793,000 people in the 
U.S. workforce. Of those 37,087.000 were females aiM of those females 26,057.000 
were of childbearlng age. l)etween 10-44. Actuarial figures show that the likeli- 
hood of a female of childbearlng age actually have 'a child ls.abo.ut one in 
twenty annually. ^ 

Even thou^ all women in that age group are not, likely to glve btrth, dis- * 
ability Insurance i?osts for groups greatly increase In proportion tb th^ number 




mIV^** •? ^''* '*?''"2'^- '""Jle IJe'ow *ow8 monthly rates for a troleabS 



more employeeiL i 

; TABLE I 



without Rite with 6 '^ Btti with u«- 

J/tek::;;::;:::::::::::: • ^5-52 H-IS 

7lto8l ^ ^J-W JIM 13.80 

: - 13.70 , 15.90 20.30 



l>t'»!lSr' ^ <«»trit>utioni. Ai tht oHfinalfl tmployMi tots dowQ, tho rate got$ up for prign<ney'diubility 

Sourct: Aati« Miaual for DiuMlity l^it; Aufuikt 1974. 

.. ■ . ' ' ' ■ • t ■ . 

^ clearty that einpl6yera haying a Urge proportloi (it female 

employees pay a Wah dlsaWUty premjum which , would be^n Wghw Ufte 
^S^^n'^y* required for pregnancy reave. Some Indnstries having a high pn^ 
SJ,nM -2t''°5'^^,"'*' '° P"'' ^"Ke'' thns tho«e employees 

J^^T^L/'^i'^'°P?l'*"'^ injurytif existing dlsablUty benefit? were 

Sif^fh disability benefit to a higher paid employee does not have the adv^ 
T^S^^hi^, ''•"^ "^"^Z " '""s well, paid employee wonld have. 

SJ!„.^ ■ L ""Pr'l" "I.""* ^mplorment opportunity directed at ensuring 
Wmale^ opportunities In all employment, Including better paying joba 

COST INCREASES DUE TO H.R. BOBS 

f«^^L°°'' .'^"^ ^.J'^ '""^ employers having a substantial proportion of 
female employees, but the expense for medical and disability c<mn«ge wooM 

^"'f ^.""'^'•^ court ^rSI^C to 

^Ji^^J^'lT^l ^r^''?}! % ^'•^''"^ and accident disability , Income 
il.^^^'.'.'T '^""^ would have been $1.35 ,4>llllon. Another 

rtu^y wtlmated n,e annual cost <^ a 20 week maternity benefit'' at $1 62 wnion 
s«bmrftftl by General Eleciric In the oVSert ca^ 

^^^nUt, fnr 5!J„*,''*'"'' P'"" winch did not cover pregnancy, but that wst 
or DeneKts for females would have lieen 210% If six .we<»kq mntBrnihr iiwJjXl 
^« provide! and from 300^% where full mal!ertrty''c^er5^2 wTs pr^^ 
[Brief for General Electric Company, p. 8. 9. U.S. S,ip Ct Noe. T+lTsI* 

- PATa*EMT FOB COSTS . ' 

If H.R. 5005 Is enacted>the ^tldpated Increase' In disability and medical 
costi, would be at least ^20% for an employer having a typical workfSrw ' 
For example, due large employer which recently a(Med the benefit for emtflov: 

ri2"4t^rr"!^MC'<;oTray''"''^"'^"^ °' 

rtte additional costs for the Iwnefit would have to be borne by "niales anfl 
by females not having chlldlng by reducing the benefit packagrif tte eSloyel . 
^ contribution to the plan. Or, If the ^ont^butlon S 

^^d the p^e .^^P'"'" P"^« '"^ <^°«"' "looK to Its customers 

If . ' ■ 

4 , ■ ' 

GOVKBNMENT INVOLVEMENT IN DEl^iUNjNO EMPLOYEE BENETITS 

in^^i^H^M^r^'' government into th^ ^xrocesa of f ree^allectlve bargain- 
ing un^^er which, ^ip to now, th^ amount of wages and the array of friMe 
fM?^i:i«f"./^^°^^^'^rir^ and -employees. ^usTy' s^iJirS^ 

thisjegislation. orgai^ labor frees itself from_ having to bargain for tSe . 



T)>e amount and quality of employee beneflta la typically determined In ac- 
cordance with induHtry and competitive i>er»onnel practices by non-union 
employers, or through collective bargaining by unionized employ ere. 

Xlte National Labor Relations Act specifically forbidH government determi- 
natibn of contract terms. [11. K. Porter v. N.L.R.B., 897 U.S. 99 (1970) J ILB. . 
50^, however, maudatew a fringe benefit for a certain group of workers. Thus, 
no longer can employers and employeeti fiexibly fashion that selection of dli»- 
ability benefits which they believe 'will most appropriately o^eet the needs of 
that particular workforce. ' 

For example, under present law, tbe disability plan can be as narrowly 
focused as desired. 'Ilius, a program could be limited to injuries or certain 
illnesses, all other conditions being excluded. This makes it .possible for an 
emf)loyer to reduce the costs of th0 plan. But the bilL would attach expensive 
pregnancy disability requirements to all plans, no matter how limited the' par^ 
tlcular plan happens to be. 

Ill fTome cases, the plan might cover pregnancy wher^ it fails to include 
what iieople think of as conditions more typical of sickness and accident 
coverage. . 

It is true that the General Electric plan discussed in Gilbert covered virtu- 
ally everything excei»t pregnancy related conditions, but it is also true that 
many disal>ility income plans are. much less inclusive than the General Electric 
one. [Mandating more' inclusive plans could force some employers to dr<H> the 
existing plans altogether] 

PBEONArtCY DISABILITY PROVISION^ IN EXISTING PLANS ' ^ 

Some employer^ ^o cover pregnancy absebces In their disability plans. In 
1973 about 40 iwrceut of the U.S. workforce under age 05, some 32 million 
employees, was covered by sickn'ess and accident disability insurance. The bene- 
fit periods varie<l from 13 weeks in 45 percent of the plans to 26 weeks in 50 
percent of the plans or 52 weeks in 5 percent of the pl|ns, but only ^^0 percent 
of the plans, eoverinj^l3 million employees, provided a pregnancy benefit, usu- 
ally limited to six /#eeks.* (General Electric brief, p. 8, U.S. Sup. Ct. No.^ 
74-1589.) . , . 

By imposing iwtentially high costs on holders of plans, H.R. 5056 acts as a 
disincentive for ttfc other 60 i)erceut of the employers to start a plan. The 
public interest would Ive hettei* served by encouniging disability coverage rather 
than discouraging it. 

The fact ttfat some' employers, usually large companies, have decided — and 
can afford — to provide pregnancy disai>llity benefits does not mean that such 
benefits should be universatly rei]uired by statute. 

Lastly, some employers give pregnant^employees leave tor extended periods 
before and/or after pregnancy. The bill might be interpreteil to limit pregnancy ' 
absences to periods of actual disability to the disadvantage of childbearing 
workers now eligible for this special leave. ' ^ 

CONCLUSION 

Tlie bill Pluses serious threfats to the flna;icial position of disability plans as 
well as potentially discouraging the creation* of plans for employees who are 
not now covered. Serious questions concerning OSHA and potential abuses of 
the l)enefit^ also exist. For ' these reasons, the Chamberpot Commerce of the 
• United States* is opiwsed to enactment of H.R. 5055. . ' ^ 

STATEMiaiT OF G. BROCKWEL HEYLIN, I4ABOR RELATIONS 
ATTORNEY, CHAMBER OF COMMERCE OF THE UNITED STATES 

Mr. Heylinj My name is-G. Broclcwel Heylin. I. am a labor rela- 
tions attorney with tlie Clianiber of Commerce of the United States. 
Accompanying me today is Paul Jackson, an actuaiy with the Wyatt 
Co., wno is an expert in the arej\ of employee t)enefit programs. 

' ' i 

» One employer of 1.000 workers, about 409^» of whom are female, experienced a ^3.2 
week length of pregnancy disabiUty benefit in 1076 and 7.5 weeks so far in 1077. 




U ^K? If""" slibcommittee on behalf of the chamber whi«h 

fnP^lfe'"!.' ""'»■>»'. chamber, I wijh to thunk tho commiHe. 

»hfi;!? K requiring the payment of sickn'ess and acS dis 
ab 1 ty benefits for pregnancy absences. H.R. 5055 dis that? of Suree 
but the effect pf the bilTgoes beyond Gilbert. j ? " ' 

* or example ,t requires that "women affected by liregnancv child 

to We ^s^;lSI'e(S^'h^ff f ''' r'^^' '?'-^'"^'y beLnsidered 

5n4„^^f„ !v. by nskmff to, work in such circumstances 

eSSKr wSo mdp"^?^ ^1? fj*^ '^'^'^ "'^t*"" against the 
f!rJk ^u^iT, ' "^o"'^ be powerless to deny the work 

to the child's mother during the pregnancy. • ^ ' 

tipt?ni ,h„ bill would be to, offer substantial .opportuni- 

• ?bni°7o^.ld th7L°^riT'".^f-^- ^O'^-"' /'•"vides. The m-oTobyfous 
■ m;«.lff • ■ - ""d payments for preirftancy 

m^t amount to severance pay, rather than^^isability pay*! irmanT , 

. 5^ "^"^ ^° •'^0 P^'^^ent df females taking pregnancy 

lwAnn"°* return to work after tjieir babies are bL^ 

■ t^wo^ ThTnilfn" '7 rS^'T ^i««bility l?ave do S 

ntfJ^Ki k fu'^^^"?''y disability benefits would bwome a' seyerance 
P^ywhich other pmployces cannot receive «i severance 

«mnfl"""]"^- °^ pregnancy also will present problems for 

X ctteisatiH^^^^ ^-H"!^ tol^ 

VrIctreTtiLn?''r7 d„e to the threat of mal- 

' .Pliysicians are reluctant, to reject a prcmant 

^omnn's'claim of in^.ility to work. Even if nnvemployer wanS to 

tvW^t-S"'^"'"'' °^ '""^'''^y ^° ^"'•l^ confinned^Ss ^r doctor 
^^JXtrS'S^^^ cou^ .xam^ine the woman: 
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In any event, doctoi*s generally think in tenns of medical cpndi- 
tions, not in terms af work capabilities. Tims' they could unneces- 
sarily restrict employment possibilitifes of pregnant worker^. 

During the postpartum healing period, repeated examinations to 
determine ability to work could substantially increase the risk of ^ 
infection to the recovering mother. All these examinations, of course, 
woiild ultimately increase medical costs. 

The bill apparently' allows an unlimited amount of absence for 
pregnancy related purposes. Theoretically, a person who becomes ill 
on her second day wni pregnancy cou^d expect months of disability 
leave and benefits. ^ . 

The experience of one large employer with 11,000 eny;)loyees, 40 
percent of whom are female, with disability coverage shows that the 
claim period may bo longer than 6 weeks. Figures for 1976 showed ' 
the, average claim period to be 13.2 weeks, and earfy 1977 figiires, 
after controls against abuses were instituted, sViow a 7.5 week period, 
-for prejGmancy disability. 

Even amempjoyer without* a disability benefits plan but who allows 
leave for disability probably would be required under ll.R. 5055 to 
give leave to, and keep a position open indefinitely for, a pregnant 
eniployee. : / 

In addition, employers not providing matemitV coverage for em- 
ployees while providing all other ijiedical coverage woukV^likely be 
required to furnish, maternity benefits to employees as well. 

In some cases, people would seek a iob merely to ensure coverage 
of their maternity expenses, since 60 to 70 percent of the plans become 
effective on the fir^t day of work. To overcoj/e this threat to plati 
soh'^ncy, plans might exclude coyeirage of any disability for 1 year^ 
following initial employment. 

These aje just some of the effects of, the bill, but wo see other seri- 
ous flawsMn the approach of H.R. 5tf55. First : The cost of disability 
benefits fo;* pregnancy would bo coriside^rable. In fact, employees 
having a large proportion of female employees would face such a 
substantial inc|;oi|so4n disability plan exp^nditures that such plans 
might be droppe(iK)r employers would avoid entering into new plans. 

Second: The hiijh cost, of the, benefit woitW either reduce other 
benefifs^^or result in an increase in total benefit cost. A re^iiction in 
benefi^ts could deprive both pregnant and nonpregmint* workers of 
funds needed for illnesff hnd/or iniuries,'vwhile providing money for 
A typically V healthy condition — ^pregnancy. Providing tjio* benefit 
through increases in total benefit cost could f^>rco prices higher, re- 
' ducing ,the competitiveness of /products' qr ser^^ices in tfae marlcot- 
place. . * V. > * . 

The Bureau of T/abor StatiF^tfrs dat^i for 1075 sho^d 94.703,000 
people in the I7.S. workforce. Of those, 37^)87,000 we^ femaleft and 
those females 25.057*000 werejof childbearilljer age, between 16 an 44. > 

*Actuarial figures sbow tbat the lik^lib'^vl of a female ot^ child- 
bearing age ac):ually having a child is ahoHt 1 in 20 annually. Even 
thoifgb all , women in that aCT groqp /aW not likely to give bifthy# 
disability insurance costs for^groiips gr^^^ly incretfse ki proporticih 
tothe number of fexjiales in the w^r1cforc<», . * ^ V ^ . ' 

have enclosed ^y testimqny.a taWe showing th(S increffse of 
.rates as pregnancy di.sftbility is a^ded,-and as the timber of females 
in the workforce increases. T%ble 1 shows clenrly fbat employers hav- 



inir a large^proporti^m of female employees pay a hiirH disftbilitv 
■[The table ref%rre(l to follows:] . 

> " ; ' TABLE! ' • 

' . ' - ' ^ ^^r—^^—^ 

■■' ' J ^ Rilt without Rat* With 6 R^tawith un- 

aiVlr.::::::::::::::" ^jsj , \^\o mm 

^««mr.ni|«dirtrlh«tk,n».M.tha.g.off.m.|.«„p^^^^^ 
Sewet: Attn* Mmuil tor Dtubilij^ Ritti, Aufuit 1974. ' 

Mr. Hetlin. The chamber believea that equal opportunitv is the 
''k for assuring females better pa^«g joKnfor! 

Im^n^-'lirT/"' ^""f "idustries having a . high proportion of 
■ «ZrV5;t to pay lower wages, and thus thosf employees would « 
^^P'^ortionate mjury if 'existing disability befiefits were 
loF^K!^"'" them to bfearjlisability cpsfcs on their 

^vinr a disability benefit t6 a. higher paid emploxee\oes .not 

tepSnl!!^'''"* '1"^^"* ^^"^ ^""y^'^g «^ taa less well 

paid employee would nave. 

rJl^«°°'/*^°"\'* costs rise for employee having a substknt^l pro-' 
portion of females employees, but the exri^nso f or -medii^V ««d Jiis- 
abilrty covecage would increase generally. Data coTIectfe*«.for >u8e 

«^ »°"5^ PfSS^i"^ ^" ^^■^^^'•^ case sh<Jwed ■th<it^\for 
Afi pSns in e^ect in ip, the annual cost of adding ntitetnity^ne- ■ 
thl nJh'cw^^' imd accident disability ihcoAie plans io eSect-in : 
!n ;S .1^-'* '"''"^1 been. $1.35 billion. Another study Esti- 

mated the annual -cost of a 20.we€k maternity benefit at $1.62 bilUon. 
/>,7?.J'A u sulrmitted hv GenemT EleitVic in the 

£»»er« case sho^wl that benefits receiv^ff by females fost 170 per- 
cent of the cost of the male benefit under the listing plan which-^d * 
121 "w"" o^n ^""'^y; "^"^ °f ben^ts for females woUM, 

?i%?n"*"*' ^ ""i'^^ maternity income was provided anS ' 
vided Pwcent where full materntty . (Coverage- was pnv, 

anticipatecl^increase in disability antf 
medical Qostg would^e a); least 20 percenrfor an employer having. ft' 
typicat workforce. / . . 

For example, one large ^ployer which recently added tJie benefit 
tor employees at its corporate headquarters experienced an increase 
of 50 cents per month on a $2.95 base for disability coveraire. ' 
^Ihe additional costs 4ot tU pregnancy disAbility benefit would ' ^ 
Imve to be'^borne.by males and by females not .having chiWrcti by 
i^ncing^the . benefit package if the employer was iiifaWe id enferce . ■ 
jtecontnMtion to the plan^Or, if the cont'ribuiion conld'b^ increased: 
th ®™^]fy" "^""'^ pass the higher costs aldng to it^ (»i3ltomere'and 
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5056 injpcts tho Government into the process of free collec- 
tfve bargaining ilnder 'which^ up to now, the amount of wages and 
the array of fringe berths ht^s been detferniinedi^ by employer an4 ' 
employees. Thus, ay supporting this legislation, organized labor frees 
itsel f from havilig to bargnin for the benefit. • ' 

The amount And quahjty of employee benefit^ is t/pically deter- ' 
uniq^ in accordance wit^ industry and competitive personnel prac- 
tices b}5 nonunion employers, or through collective bargaining by 
unioni^.ed emplovei-s. ^ ^ 

The JTationai Labor Relations Act specifically forbids Government 
detennination ^f contract torms. •[//. K. Porter vereus NLRB\ 397 
U.S. ^ (19t0)] H.R. 5055, however, mandates a fringe benefit for a 
ceHaih OTpffp of v^orkers. Tlius, no h>nger can employers and^ employ- 
,ee3 flexil)rv J^nshjon that sele<'t ton of disability benefits which they 
believia will most appropriately meet the needs of that particular 
'\vork force. V * ' . " 

J'or exairiple, under, present law, the disability plan can be as nar: 
ro^ly, focused as desired. Thus, a prograiir£onld be limited to injur- 
- ies certain illnes^^* all other con(|?tions being 'excluded. This 
^Slakes it possible fo^^fin employer to reduce tho costs of the plan, 
jpi^ t^ bill' woijildrjft|acl^eXpe^ pregnancy disability require- 
frpBts to fill plans^ nti inatter \\6\\ limited the particular plan happens 

to be.^ , ' I • » 

In' dome, cases,' the plan might fcover pregnancy whfere ic^ fails to 
incTuifto srliat people(4iiink of conditions more typical of sickness 
andatci^lent caveatige.* , -a* . ' 

It \s trne that Fho General " Electric plan discussed* in Gilbert* 
covcflred v i rt'ua 1 1 y e very t h i n g e xce p t - p regn ancy rel a6&d condl t ions, 
bill it is ,al$o true that many disability income plans are much less 
incUisrive tlian the General Ei(fctric onev ' ^ , ; 

Some ertiploycrs do cover pregnaijcy absences in their disability 
jplahs. In nh6ut 40 percent of tho U.S. workforce under age,65, 
.^^aome miinon employees, was covpred by sickness' and accident 
.'4i*^biiity insurance. The benefit peridds Varied from'*l3 weeks in 
45* percent of tife plajis, to 26' weeks in 50 percent of the pllans, and 
52 weeks*in*5 permit of the plans, but 'bnly 40' per<^ent of th^ pjajis, 
■coverinp/l-3 million, employees, provided a pregnancy benefit!, usu- 
ailj limited to G weeks. <• * 

^ By imposing pptent^aVly high co^ts oji holders of plans, H.R. 5055, 
actSo'^ra disincentive' for the otlier GO^'percent of the employera ibo 
start a plan. The public interest would Ik> better served by encourage 
ift^j disahil it V coverage i-nt her than discoiiraging it. . / / ' 

" The fact "that some employers, usually largc^ companies, have 4^ 
cidfed, and can^ihflbrd, to prpnde pregnancy disability benefits-^doee 
not mean that stfW^^^fits^onld*^^ universally required by s£atut6. 
> Last : SomjE> emidpy^ jg^ve^^p leave for^eXtended 

periods l^efofe aiflfcj^fter pregnancy/The bill mi/s^ht be interpreted 
to lihiit pregnancy vp^"ces to^>6riods of actual disability' to the' dis- 
advantage of cliildl^arinjr woricers how elipbWfor this special leave. 

The hill posts seriou<» thread to the fipancial pdsilion of disability 
plans asf well as potentially discojimgin/i: the cwSition -of plans for 
emfJToyeee who are not^ now covered. Serious quesfioits concerning 
,; QSHA^ar^d potential abuses of the beijefit alsq exist ? 
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For these reasons, the chamber of commerce of the United .S^^^ 
IS opposed to enactment of H.R. 5055. » 

With regard to section II, although we just saw it for *he first 
time about 10 mmutes ago, we would oppose that because what it 
3ays to us 18 that you c4n have Anything you want in your disdbilir 
plan as long as pregnancy coverage is included. 

If an employer knows that he can never get out of a plan *r 
change benefits if he starts one, few employers would ever start/ a 
new plan. We suggest that an employer might well decide to rfve 
emplpyees certain supplements, and tell them to get their own/dis- 
ability coverage. T 
\ I believe that Mr. Jackson has some testimony on statistical dtta, 

Mr. Hawkins. Mr. Jackson. ^ ^ 

STATEMENT OF PAUL JACKSON, ACTUARY, WYATT COMPi, 
APPEARING ON BEHAIP OF THE U.S. CHAMBER OF COMMEr] 

Mr. Jackson. I am Paul Jackson, and I ain ft consulting ac*i4ry 
with the Wyatt Co., and I was one of the actuaries who predared 
cost estimatefif for the Gilbert case. ' ' 1 . 

Earlier, someone indicated that those costs were based on 30 feeks 
of maternity and 30 weeks of benefits. That is not the caseiThe 
estimate was based on something in order of- 17 weeks avlrace 
absence. f 

I .might state that my cost estimates for that case w€re basjd on 
my best judgment as an actuary and I was not^^biased one w ly or 
the other. I still stand oti them as being reasonable. 

For>example, the 1975 statistical .supplement for the railnwd re- 
tirement system published the resuTts under that system for aaident 
and sickne^, including maternity benefits, and the average nimber 

w^^v-^'^ the' maternity payments averaged 15 ^wks. 

Within the Ihst year or two, we have obtained quotations from 
msuramie companies tt) change weeks of maternity benefits tij full 
coverage. The average rates increased by a factor of about 2.5 femes, 
from 28 cents to 69 cents, and 23 cents to 68. cents, and so on.JThis 
being 15 :weeks a^ain. J 

One further bit of evidence that has been developed recentlj, the 
^ew York Insurance Department conducted: a study published in 
June, of 1976 on disability income insurance, cost diflferentialfe be- 
* tween men and .women to determine whether the cost differentials 
were due. fo underwriting matters or whether they could real^ ]be 
traced^.to the difference in sex. ' ' r 

.'^V®*?-.^"^^^'^^^" that.six is a mijor factor affecting thelcost 
of disability, and that the cost relative to male cost— there ari for 
coverage with matemitv.Jbertefits excluded— wore 143 percent iri the 
1920's, 222 percent in tlie 1930's, and 190 petcent in the 1940^s,|and 
so on. : I 

' . I^h® ^"^y group where the females cost less thnn the mal* ih 
sickness and accident coverage is in the age range from 60 toTcd, 
where their cost was only 98 percent of the male costs. \ 

It waiS mentioned earHer twlay that social insn»-»^nre pro,o:ramj| in 
various countries, do provide maternity benefits. TV»ii; is tnie. Her- 
hAps, other countries do this, but there is not one single country that 
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treats maternity as though it were a sickness, Ev#fyone of them 
provides sickness benefits, as a topical example, for 26 weeks while 
maternity benefits might be provided for 4 weeks before delivery and 
8 weeks after, and so on. 

The statistics that have been developed over the years, show that 
when no maternity benefits ai*e provided, as in the GE cose, the cost 
for $10 of weekly -benefits for a female employee averages about 170 
or 180 percent of ^ the cost for a male employee, Witn the 6-week 
matfemity benefit, it is about ^^40 or 250 percent of the male cost 
With unlimited benefits, or full maternity benefits, it is about 300 
pertfent or three times the male cost. 

N.ot all disabilities aro coveml under these programs. There is-^ 
reference maje occasjpually to these plailS^^s disability plans. The 
General' Electric plark is a sickness and ajccident plan. There are also 
workers compensatioh plans that cover another typo of disabilities. 

There are accident -only plans that cover those limited types of 
disability. None of these plans, to my knowledge, cover certain 
common causes of disability such ns incompetence or senility. These 
are simply left out. They are not insurable. 

Over the years, the insurance industry has always excluded mater- 
nity benefits under individual policies. If there is a buck to be made, 
I am sure that the insurance companies would do so. They have not 
been able to market disability policies that provide maternity benefits 
because the anti-selection on the pait of the prospective insured W)uld 
be expected to be so costly that it would price everyone out of the 
market except one who expects to have a baby. 

In summary, I would merely st^to tlvat having reviewed the cost 
estimates in tne Giliert case, t find they are as valid today as they 
were. Adjustments would have to bo made for cost of li^ng and for 
the rise in the average wage, and average l)enefits. 

Mh Hawkins. Thank you, Mr. Jackson. 

Next wo will hear, from Mr. Peter TJ^xton. 

•STATEMENT OF PETEE M. THEXiaN, ASSOCIATE ACTTIAKY, 
' HEALTH^STOANCE ASSOCIATION OF AMERICA^ AMERICAN 
COUNCIL OF LIFE TNStJRANCE j 

Mr. TiTEXTox. Thank^you, Mr. Chal^nrftin. With ml today are Mr. 
Thomas Calluli, associate counsel of the health insi^rance, and Mr.'^ 
Richard Minck, vice president and actuary of American Council of 
Life Insurance. 

My name is Peter M. Thexton. I am associate actuary of the Health 
Insurance Association of America and a member <A the American 

' Aciidemy of Actuaries. I appear hero today on behalf of the Ameri- 
can Council of Jjif© Insurance and the Health Insurance Association 
pf America, The combined membership of these associations write 
90 percent of the total private health insurance business written by 
insurance companies in the United States. 

We are pleased to app&ar here today in response to a request from 
the subcommittee for our estimate ofl the cost impact of the provi- 
sions of H.R. 5055. In effect, these provisions require that all em- 
ployer sponsored disability income plans and plans which provide 
reimbursement for hospital and medical expenses provide benefits 

. fox pregnancies on the same basis as illness. 
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Our eetunate at thM time is that the proposed legislltion would 
rewilt in an additional expenditure for calendar year ^978 of Si 7 
billion or about 6 percent more than is currently being sfet for dis- 
* M'i^u"*'""®,^^*"^ and hospital and medical expense blans. I 
Uf the t<)tal,;we estimate that an additional $0.6 bUiion will be 
" sP^t for disability mcoriie plans and $1.1 billion for hospital and 
mediQpl expense plans, excluding Blue Cross and other s^ch phjns. 
Ltetails with respect to the foregoing estimates are bresentii in 
• SfcJlatfon? s ""^ liighli^it the principal elements ojTour 

Disability income plans— the elements of the disabilitJ income cal- 
culation are the frequency of pregnancy, tJie average number of 
weeks of disabihtv caused by pregnancy, the average w^y benefit, 
the percent of all workers who are female. i 
/ We have made appropriate adjustments for variations in fre- 
auency of ptegrtancy between working and nonworking j women, and 
differences in earnings between women and men as they! exist in the 
economy, i I 

As in(Jicated in table 1, we estimate that there are presently 82 
million female workers, excluding agricultural self-employed, un- 
paid family and private liousehold workers. The number of births 
which can be expected among such workers in 1978 is 1,358,000. 

In table 2, we estimate that approximately two-thirds of the 
workiAg population aro covered by sliMt-term disability income ben- 
ehts. Ihe overall average weekly wage for all employees of private 
establishments we estimate to bo about $194 per week.; ^ 

For industries most likely to employ a high percentage of women, 
the average weekly wa^o ranges from $147- to $175 per week. The 
average weekly wage for women likely to be affected this legisla- 
week'" ^ industries, however, we estimate to bo about $149, per 

The actual details of our calculation are shown in table 3. Yester- 
day we provided a copy of this testimony, and you may have noticed 
that we have cleaned, up the, grammar a little bit, I have here an 
add\tional paragraph which is not included, but which willhe in- 
cluded m the corrected copy, with your permission. 

Mr. ITawkins. Without objection, the corrected copy will be 
inserted at this point in the record. 

[Corrected statement referred to follows :] ' 
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My nam* U Peter M. Thexton, I am Attociate Achury of the Health 
Iiuurance AeeocUtion of America and a Member of the Amijrlcan Academy 

of Actuaries. I appear here^today on behalf of the American Council of 

' . f . ■ t 

Ufe Inaurance and the Health Insurance Association of America. The com- 
bined nxembershlp of these associations write 93% of the tptal private health 
insurance business written by Insurance companies in the United SUtes. ^ 

We areSpleased to appear here this morning in response to a request 
from Uie Subcommittee for our estimate of the cost impact of the provisions 
of H. R. 5055. We appreciate the opportunity to present this amended 
version with additional calculations, submitted ApHl 15, 1977. ' •. 

In effect, the provisions of H. R. 5055 requite that aU employer 
iponsored disablUty income pUns and plans which provide reinfibursement 
for hosplUl and medical' expens es provide benefits for pregnancies on the 
same basis as for illness. 

Our estimate at this time is that the proposed legislation would result 
in an additional expenditure for calendar year 1978 of $1. 6 biaU|b», or about 
6% m6re than is currently being spent for disabUlty income plans and 
hospital and medical expense plans. Of the toUl, we estizmte that an addi- 
tional $0.6 WlUon wll^be spent for insurance, company and uninsured formal 
sick leave. <^sabmty income plani, and $1. 0 billion- for insurance company 
hospital and medical expense plans (excluding Blue Cross and other such 
plans). This doe^ not Uke account of the effect of certain recent sUte laws, 
decisions and regulations, the effectiveness of which is in dispute. We'com-' 
ment further on this in a section at the end of our sUtement, atid in a sepa- 
rate sUtement submitted with this sUtement in response to the Subcommittee 
request. , . 



Dotailp with retpect-to th^ foregoiif iatimMjip are presented In the 
attoched toWe«. Let me highlight the principal elements of our calculations. 
Disability Income Plana ! 

The elcmtS&ts of the disability Income calculation are the frequency of 
pregnancy, the Av^rag^e weeTcly bcncHt, apd the- percent of all workers who 
are feniale'aild li^ured* and the average numbed, of weeks of disability 
caused by pregnamcy. We have made appropriate adju^ments for variations 
in frequency of pregnancy betweei^^working and non -working women ami^for 
differences in average earnings between men and women. 

As indicated in Table 1, we estimate' that there are presently ^2 
miAlon female workers, excluding agricultural, self-eniployed. unpaid 
family and private household workers, X^^e nimber of births which can be 
expected among such workers In. 1978 Is 1. 35^^,000, 

In Table 2, we estimate that approximately two-thirds .of the Wprking 
population are covered by short-term disability income benefit^. The over- 
all average weekly wage for all employees of private establishments we 
estimate to be about $194 per week. For industries mosjt lik^iylo employ 
a high percentage of women» the average weekly wage ranges from $147 to 
$175 per week. The average we.«kly wage for women likely to be affected 
by this legislation in these industries, however, we estimate at abdiit $149 
per week. 

' \The actual details of our calculation arc sWown In Table 3. 



We point In particular to our attimate that the average benefit period 
of diiabiUty caused by pregnancy it Jl. 3 weekt. Thit number i. derived 
' from prelijninary daita^^^iilng out of the HawaU Temporary Di.abiUty 
-Insurance Law and a flh^^iivat^e g^oitfi plan» not having .pecUl pregnancy 
UmlU, It U a^reatonable estimate of the^tort tha^ actuaries would have to 
uae in c^^idering premium rates for the additional coverage. The appU- 
cability of cUnicjal medical estimatet to in.urance plant, must be evalu- 
.t«l In the light of the effect of new Ji,,b>Uty Income benefit, payable to 
pregnint worker, a. a re.ult of thi. biU. The 11. 3 week experience com^ 
pared to the 6 week cUnical e.timate in other te.timony. iUu.trate'. thi.. 
point. 

The additional co.t for including maternity benpfii. in^roup di.abiUty 
ino»me pUn. i. e.timated to be $611 mlUion, or ^ increaie of about 10% 
oflhe current expenditure, for accident and .ickne.. di.abiUty ipCome v 
benefiu. ^ 

Ho.piUl- Medical Expen.e Plan. 

• The elein«mt. of our calculation for hoBpital-medical expen.e plan. 
Include the frequency of ho.piUUxafion for maternity, average duration of 
•toy. the co.t i,er day in the ho.piUl/ the average phy.ician'. biU for 
ob.tetric. and the number of women of 'child-bearing age in the popuUtion. 
Our data were compiled in connection with the New York Imndatory mater- 
nlt, in.urance benefit law. Tho.e data are appUcablc for co.t. in the Stote 
of New York and we adju.ted ^em downward to compen.ate for the differ- 
ence in benefit, aod relative co.t. between New York and nationwide. 
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BM«d on tU«« ^cttUtioni. w ••timat. that thr«dditioii»l cp«t of 
lAchidinf matsndty cov«»g« w thm lanM b»ili cwrmgm for ■IcknMi in 
gnmp madica'l axpehae pUni adnOBlitBred hy Iniuranc* ^ompaniei U $1. 1 
bUUon, or 5.4% In «xc«ii o£ what U currenUy being ipent for thii b«n«fit. 
Thi« Mtimat* «acchid«a Bhi« Croii. Blu^'^jW,, uninsured pUni and 
other independent plane. The detaile are ebown in Table 4. 

r ■ ' 

General > 

Let me add that we have done our beet to provide the Subcommittee 
' with realistic eetlmatee of the coet iiiq>Ucatl6ne of H. R. 5055. Theee eetl- 
matee are neceeearUy broad and indicate primarily the^brder of magnitude 
of the anawere. We have avoided the kind of coneervatiem normaUy ubilixed 
to be confident of adequate premiuma; reaUty wae the watchword. Even so, 
time wae ehort. Any number within 20% of our total would be juat ae good 
but beyond that range would be eerickely questionable, in ou^ judgement. 

The Subcommittee requested that we prepare estimate^ of the portion 

i 

of our total which might be inappUcable if, and as, new statejUwe, dedsione^ 
and regulations become effective. We are working on a tabl^ of dUtribotlon 
of the costa by state which may serve this purpose. In the meantime, fbr 
New York, the estimates of additional cost which are included in the aggre- 
gete ealculatloiia are $100 miUion of medical and $40 mUlion of disability . . 
income. For Hawaii, the esamates axe $2 miUlon medical and $1 mllUoa^ 
disability income. 



The Naw J.r.eyVnd now CMfoml. dl..MUty Income coverage. 
lncluded.ln the e.UhiateW current coverage which is a part of line.' (8) 

through (12) of Tabic 3. 

\ - 

' B i. not clear to u. that U^.. a,ci.ion. and reguIaUoni in other .tate. 
have had or .will have any .ignificant effect on the employer practice, or 
ln.ur.nce coverage., and, therefore, we have not deducted any am6unt. for 
.uch po..ible effect.. 

SubtracUng tlie approximately $100 million for Ne^e York and Hawaii 
from the-$1.7 biUion total leave. $1.6 billion. - 

Let me conclude by .aying we apprecUte thli opportunity to provide 
thi. InformaUon and we are wiUing'to an.wir any que.tlon. with respect t^ ■ 
the cost impUcatloM of this bill. 



J. 
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TABLE 1 



EXPECTED BIRTHS 



Employed Persons* excluding, Agricultural, Self-enriployed, 
Unpaid FanrU4y and Private Household 
Workers 



Age 
16 to 19 Years 
20 to 24 
25 to 34 
35 to 44 
45 and over 

Total 



0) 

Female Workers 
2,768.000 
5,313,000 
8, 160, 000 
5. 950;000 
9.812,000 • 



Population (2) 
Birth Rate 

59.7 ^ 
120.7 

87.4 

13.3 
(3) 



Ebcpected 
Births 

165. OQO 

641. OQO i^, 

713,000 

79,000 



32.003« 000 



^598, 000 



Allowance for lower birth rates among employed = 15% 
expected Births among employees 1. 358.J)00 

(1) Source - U.S. Dept. of JLabor - Ernployment and Earnings, 
March 1977, Vol. ?4 No. 3 table A -2 3 

(2) 1975 Statistical abstract. Rates are per 1,000 females. 

(3) Less th* 1 per l', 000 ' , < ) " 
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TABLE 2 



1. 


Persons Protected for Short-Te^m BeneHts 


(1) 

- Dec. 1975 






a. Croup Policies 

b. *Formal F^id Sidk Leave Plans 

c. Other y 


28, 607,000 
19,400, 000 
2, 500, 000 












2.' 


Employed Persons - November 1975 , 


74, 660, 000 




3. 


Percent of Employed with Short-Term 
Benefits (1) -r (2) 


68% 




4. 


Cross Weekly Earnings 


February 
1977 (3) 


Calendar* 

1978 (4) 




a. Total Private 


$ 182. 16 


$ 194.00 




b. Wholesale & Retail Trade 

c. Finance, Insurance k 

Real Estate 

d. Services 


138.36 

* 164.72 
153. 77 


147.35 

175. 11 
163.77 




e. Weighted Average of b, c and d 


149. 16 


158.86 



(1) 

(2) 
(3) 
(4) 



Source Book of Heal^i^surance Data 1976-1977, p. 30 

U.S. Dept. of<LAbor - Employment k Earnings, Vol. 22 No. 6 Table A-22 

" " " M . . „ 24 No. 3 " C-1 

106. 5% of Feb. 1977 averages, averag* increase from -Feb. 1976 to 
Feb. 1977. 
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TABLE 3 



CX)STS FOR INCOME BENEFITS FOR PREGNANCY 
. UNDER SHORT-TERM INCOME PJLANS 



1. Expected Births ambng cmploycea > Table 1 ' 1. 358,000 

2. Percent of employoea with Short-Term Benefits - ^ 

> Table 2 (3) v . * 68% 

3. Eicpected Births among Employees with Short-Term ^ . 

Benents (1) X (2) - 923,000 

4. Average Weekly Wage applicable to (3) - Estimated as 

94% of Table 2, line (4) (e) ^ $149 

5. Average Duration of Pregnancy Disability Benefits* 11.3 weeks 

6. Average Percent Benefits Currently Paid - Estimated 60% 

■ ^\ 

7. Tdtal Costs ^ Annual Basis (3) x (4) x (5) x (6) ^ * $932 million ' 

8. Percentage of Employees with Short-Term Benefits 
that provide. Maternity,^ Includiftg all California- ' 
Congressional Record, 54403^ 60% 

9. Average Weekly Wage applicable to (8) - Estimated $156 

10. Average JXiration of Pregnancy Disability Benefits 

^ Provided 6. 2 weeks 

11. Average PercenUge Benefits Currently Paid - Estimated 60% 

12. ToUl Current Costs (3) x (8) x (9) x (10) x (11) $321 million 

13. Additional Costs ta Income Benefits for'Pregnancy - 

A]*iual Basis (7) - (13) ' $611 milUon 

* Based on experience under Hawaii compulsory cash sickness 

plans and-some other priyately insured group policies, having ^ 

a one week elimination period and a 26 week or longer 

maximum benefit period. ^ "* 
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TABLE 4 



COSTS FOR HOSPITAL AND MEDICALJSXPENSfe BENEFITS FOR 
PREGNA NCY HOSPITAL AND MEDICAL EXPENSE BENEFIT* PLANS 
, ADMINISTERED BY INSURANCE COMPANli^ " ~ 



*■ - $ MUlion 

^1) Group Pr,eraium« in 1975 . ' $ 13 -656 

(2) ^^oject to 1978 »tsl5% per year , • $ 2^,757 

(3) (a) Pregnancy benefits currently provided as a % of 

current total > 5^ 2% 

Cb) Cost for pregnancy benefits nvandated by ' 
Chapter 843 of istew York Laws of 1976, as 
a % of curjrent total 11,1% 

(c) Increase in New York, (4) - (3) * 5,9% . 

, '(d)Adjus^ent for unlirrited hospital days instead 
^ of 4 day mjac|mum (3. 8 average t 3. 6 average) , 
* and higher^ relatt^* level of current U. S. 
benefits compared t^N. Y. benefits (t 1,15). 

, J^/ neTiJ^^rrease 5,4% 

4. (2)x(3)(ti) * \ * $ 1.120 

Notes 

(1 ) Source: Annual Survey of HIAA pubUshed in Sou)^e Book of Health 
* . Insurance 1976-77, page 52 

(2) Rough projection b^sed on trends of last two years 

(3) Based on unpublished survey of six of eight largest ineurei»« of 
persons in New York State for hpspital and medical expensehv 

, These insurers write about one-half of the total hAUh insurance 
written in New Yc^^k by insurance companies. 
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Mt. Thetton. We show that the average benefit period of dis- 
ability caused by pregnancy is 11.3 weeks. This number is derived 
from preliminary d?tta arising out of Hawaii temporary disability 
iiiCT^ce law, and a few private plarts not having special pregnancy 
limitations. ' . ■■ \ 

It is a reasonable data_ base estimate of *the sort* that actuaries 
would have to use to set prertiium rates for the additional coverage.. 

The additional cost for including maternity benefits in disability 
income plans is estimated in table 3 to be $611 million, or an increase 
of about 10 peircent of the current expenditui'cs for accident and 
sickness disability income benefits. . 

Hospital-medical expense plans^he elements of our calculations 
for hospitivl-medical expense plans include the frequency of hospitali- 
zation tor maternity, average duration of stay, the cost per day in the 
hospital, the average physician's bill for obstetrics and the number 
of women of Childbearing age in the papulation: 

Our data were compiled'in connection wi^h the New York ntanda- 
tory maternity insurance benefit law. Those data are. applicable lor 
costs in the State of New York and we adjusted them downward 
to compensate for the difference in benefits and relative costs between 
New York and nationwide. 

Based on these calculations, wo estimate that the additional cost 
of including maternity coverage on the same basis as coverage for 
sickness in medical expense pTan.s is $1.1 billion or 5.4 percent in 
excess of what is currently hemg spent for this benefit. 

This estimate excludes Blue Cross and Blue Shield, uninsured 
plans, and other independent plans. 

Let me conclude by saying that wo have done our very best to 
provide the subconmuttee yitli estimates of the cost implications of 
H.R. 5055. We appreciate this opportunity to provide this informa- 
tion and are willing to answer any questions with respect to the cost 
implications of the bill. 

Mr. Hawkins. Mr. Thexton, do I understand that you are ^i- 
mating the additional costs to be in the neighborhood of^l.l billion. 
Does that exclude costs in tiio States that nt-e already providing- 
maternity disability benefits, or are yon adding that on to those 
States that are already providing it? . ' ' 

Mr. Thexton. The only State that requires these benefits is New 
York, unless Hawaii^ also does. 

Mr. Hawkins. The testimony was that 14 States have laws oper- 
ating, biit I don't know to what extent they operate at the same 
leveloBut the testimony before the snlx^ommittee is that there are 
14 States, where I assume there are some plans alrendy in operation,^ 

Are you .considering States in which plans are already in opera- 
tion,' which would not really l>e affected substantially by the passage 
of this bill. 

Mr. Thf.xtox. I will have to get hack to you in response to this 
question. I just don't know. \. ' \ * 

Mr. Hawkins. If you would care to submit some additional testi- 
mony which will at least ivflect, in your cost estimates, some cqn- 
sideration of the States that already have plans in operation, -the 
subconmiittee, will keep the i-ecord open for that information. 

[Infonnation requested follows:] 
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Th« IWbi II b»s »slud lift Uour MHmalo of iho «flttct of 

BlU ittcMva thosQ stftlos in wtiioh am Uw«» 4«elaioA« aftd nguUlioM 
app«*r to h»TO ln^oaod tho coat ttlfftct w* havo been <Hsc«tsiTif . 



In our smwadetl stAtovnont wo indic»to tl^ portioa <4 our ialtlAl sub- 



mission which is for Now York *Bd UAw«li, Asa we dn4ucto4 those »iiiiMmto. 
Tbm offoeUvettess of new devolopmsnls In Nou York it fairly dear, j 



Tot California, Now Jersey and Rhode 



Island our estimates alr^oady 



included the effect of the limited pregnancy benefits prescribed there. 

la other etatss, effect «f tbe>iaW%, dcc aions end reeuletlone related 
to disability income and/or hospital medical benefits, for pregnancy, is 
not clear, tbo insufence industry has not r^iceived a si|nificani volume of 
additional requests from emj^Ioyers for thcs^ benefits in these states. 
Even if ^o' oifect i^ compete coverage in%ie ii^^ other states mentioned 
in other testimony to tho Subcomniittee. which we^ubt because of the low 
▼olume of coverage requests, our estimate would be reduced by $100 million 
lor dieability income or $184 million for hospital- medical, loaVing total 
increase* 'of $. 5 billloo for disability income and $. 8 billion for hospiUl- 
i^medical. a total of il. 3 bilUcnu 
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MBA or an of Amo oooto. 



ERIC 



Chamber of Comrtierce of th^ Ulft^lted States i*i6 m •tpkt. h.w 

wAaMMOTON, ac. aooea 



April 2d, 1977 



The Honorable Aii^ustua Havkina . ! • 

Ch4iraux ■ j " « 

SuKcoHBlttte^j^ EBployment Opportunities ^ 

Bouee Coanlttee on Education and Labor i 
U.S. Bouje of Repreaentatlves ' ^ ^ - 

Waahington, D. C. 20515 ' 

! ' 

Re: Supplement to Testlnony of Chamber of CooBaerce 
. of the United States on H.R. 5055/6075 

DeaV Mr. ChaixLm; ^ 

Since our testimony before ^le Subcomjittee on April 6, ve have 
made an attempt to gather additional information on cost experiences in * 
states which mandate pregnancy disability coverage, enclosed letter 

(Attachment A) /rom Paul Jackson concludes that an tf^rage increase in costs 
pf at least 202, irhere pregnancy disability coverage is required is likely 
based on the Hawaiian experience. For your furth<\T'^j^rmation, I have 
encloaed an kxcerpt (Attaclnent B) from the Federal iSr Association "Employ- 
mSnt Topics and CooMntaries" newslettev for March 1977 listing the current « 
legal atatus of aome state pregnancy disability^requirements. Generally, ^ 
the requircmenta either have not reached final court resolution or the 
requirement is too new to produce reliable and accurate cost experience. 

Some questions at the April- 6 hearing were directed^ at ascertaining • 
the average length of pregnancy disability. In her Supplemental Supreme 
Court brief in the Gilbert case, Ruth Weyand reproduced (in Appendix P) 
the 197>-75 experience -of the Xerox Corporation pregnancy diaability program. 
(Brief, page 25a) Diaability days ranged from 10.7 weeks in 1973^and 12 
weeks in 1974, to 11.5 weeks in 1975, all substantially longer than the 
aupportera of H.R. 5055 anticipate. V j 

* . 

One of the major problems employers will face if H.R. 5055/6075^ 
becomes law will be determinlni^the point at which a pregnant employee becomes 
unable to work. The legislstlon provides Chat employers must provide dis- 
sbility leave and/or pay to pregnant employees on thesame basis aa other 
persons unable or able to work. Thus, employers jrho grant females tlx 
weeks leave and disability pay under voluntary plans now— without a showing of 
sctual dissbility — would be hard pressed to explain under H.R. 5055/6075 why - 
one group of employeea la entitled to leave and benefits witfAout proving 
disability. Pregnant employeea would have to j>rove disability, and some ' 
doctors allow their patlenta to work virtually up to the day of delivery, 
while others may urge long "reats**before and after delivery. Thus, deciding 
^ the actual p^ri^Ki of dissbility co^ld become a very difficult experience for 
both emploiyevs snd pregnant employees. " 
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J '^•'Ir. although I have not svcn tba ?r«n«crlpt. t may have 

cited our t.etl«mr a* Including coet flguree under a etat. .Ldated 

plan. Although one.eet ot flgurea (dieabillty duration on page 3) 

i . "T,^'"' ' -andet^l- coverage (Cillfoml.). ih; coat 

^J'r« ^ ^ • '"l"^ Pi" a .t.te ihat d'oea 

not require each coverage: > 

For jour InforMtlon. I have'rfleo encloeed for the record 
a copy of an article on pregnancy dleeb'uity ,pay f roa the Bualneee 
f""*"" »«««lna. of March 21. 1977 entitled "Pr.gn^.cy Dlaablllty 
IZt 1::^^,''^^'^^^'" C). The article point, out 

ouL^'^Je^Mt, dleeblllty coverege vould Hat each 

I hope thl8,lnfoni4tlon la of Interest to you. If ve can 
be of additional aeelatsnqe, pleaae be In touch. ^ 

. Very truly yours, y ' 

' ' ' ' G. ;Bfockwel Heylln , 

* Labor Relations Attorney 

(202) 659-6103 
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ATTACHBiSNT A 



•OSTOM 

C>«ICA«0 

OA4.UftS 
6KVi»OtT 

MOMOVULU 
mOuStOn 

koa AMockCt 

MIMMCAVOUB-- 



COMPANY 



MIAMI 
MCM TO«« 
OHLAMOO 

•AM rnAMCiaco 

' WABI^MOTOM 

MOWTMCAL 
OTTAWA 

to«*omto 
wAMCOuvcn 



April 13, 1977 



Hr. C. Brockwel Hey 1 in 
'Labor Relations Attorney 
Chamber of Cooncrce of the 
United States » 
1615 H Street, N.N. 
arashinston. D. C. 20006 



Dear Mr. Heylln: 



Re: H.R. 5055 



You had asked for infomation regarding the added cost of pre- 
viding disability incoae benefits under sickness and accident policies* 
for normal ■atemity cases in those states which have Recently required ; 
the inclusion of such coverage. In Hawaii ^ where it has been suggested 
th^t there was no added cost, the Travelers Insurance Company reported 
in a letter dated Septenber 30. 1976 that with annual Hawaii TDI benefit 
payments running ''about $600,000 per y^ar. 17.0^ of total benefit payments 
were attributable to pregnancy in 1974/ 18.5% in 1975. and 21.6% in 1976. 
The Aetna Life Insurance Company, with about a quarter millioi;! dollars 
of annual claiaa. reported maternity claims at 8.8% of total claims in 
1973 (regular maternity was added on May 8. 1973; plans {Previously 
covered complications of pregnancy only*). In 1974. maternity claims 
amouinted-.to 26.6% of the total, and in 1975 . 26.7%. Finally, the Metro- 
politan Life insurance Company reported its experience on their largest 
group case covered under the Hawaii TDI law. Maternity- claiovs amounted 
to 10.93% oC total benefits in 1973. 29.26% in 1974. 2SsO% in 1973. ami 
20.8% in 1976. The Metropolitan also included the experience of an addi- 
tional firm for which during the first eight months of 1976. maternity 
claims' amounted to 47,74% of total claims. TtA foregoing facts were in- 
cluded in a reply brief for General Electric on re-argument before the 
Supreme Court of the Gilbert Case. They suggest an increase in disability 
costs on the onfer of magnitude of 20% for the average employer. 

• Yda also wondered about the refer^ce to actuaries basing dis- 
ability ^ts on a 1947 table. The 1947-49 table of male experience is 
used as a standard against which current experience is measured. Female 
tabular claim factors used with that standard were based on 1957 experi- 
ence. In developing cost estimates, however, the most recent experience 
in the Reports of the Society of Actuaries would be used. For example. 
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indeyeloping figures in .id- 1973 for the General Electric case. I used/ 
cJSI^'-™ W" "71 Reports of the Society of Actuaries which in- 
wir^^™^!rT! 5" »^ l^70. n»t experience 

" ,*° d«cline in the birth rite 

?5 u**''!" P^"' through ■id-1973. Similarly, current estiutes 
would be based on the 1975 Reports of the Society of ActHSies. 

«ith ^l^'' ^'"''j expeVience indicatfed that the cost of a plan 

21^* li ll obstetrical benefit, for a fenale employee would run about 
that tM^ Sif? . ? "I" »"Pl°y»«- 1975 Reports, however. shON 

In V I i !S ^' *~ »^''« ^' of current costs 

for Ul'fell^tr^^"*"' ^"'"P^ t° perhaps" 5? 

fT^'- °" experiellce. -ihe 

^Lr r^,t°^ » ' "S/95). n,e point ?s. 

T^!- J',,? '^<!>Trmt costs are npt estimated on the basis of 1S47 tablis. 
diff!r^^ " standard^o measure relative costs of 

do«areS t'^^r J° *° °^ ^"'^ * sta-d^^ might best be 

uT^veJ^lol^y^ai^Sfcld".'"' °" «"""<^ 

his testiJnv\^iH'/ f the costs presented by Mr. TTiexton in 

his testioony and in my judgment, he has seriously under-estimated the 
costs. First* of all, Mr. Thexton's costs arc based on recent Hawaii exoer- 

Railroad Retirement sickness benefits, as reported in the 1975 Statistical 

n^Kl^T ' "^'"'^ J""""* P»y°"^- ^i" insurance com^i^ie, 

^"'^^ ? six-week i&temity rat'e for full 

L »*J benefits, which donCerts to a 15-18 week range. TTie cos?s being 
Fof^I^le'' T/^'^ »° thefljjtftion of br^fits""' 

For example, if his costs had Wn based on 13 weekTof benefits instead • 
^aiiion' '^'^t^°"»l "St of $611 million would have increased to $751 



-.;.». »K T^exton estimated only tJie additional benefit pay- 

ments that would be made to covered individuals. On the average, insurance 



payments because of =lai. settlement .Vemir « r ;.\diin str^- 
to't°hn:r" 'T.'r"; " «"fYillion figure lo^efm to get 

i^luV ' ^ "V *° P^y- " """^ become $924 



the 1.3 billion estimmte in 1973 for the General 

frr?il^ 1°"**'^'' i"'""^ sickness and 

accident, $400 million for .minsured sick leave benefits and $140 million* 
for nsured long-term disability plans. Mr. n,exton's estimate is^or 
"^'^..'k °" POrti"" only and so the $924 million 

figure would have to be ratioed up by 1340/800 to include the costs to 
ismployers under sick leave programs and long-term disability plans This 
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would develop a cost of about $1.55 billion. If one then adds his $1.1 
billion for added costs under Hospital-Surgical-Medical ^lans", the end 
result would be $2.65 bil^lion that U.S. enplo/ers would have to pick \sp 
in adc|||ul cost; i\e., about $36 *^'" 
more significant than Hr. Gold 



per year per woxlu^t, , VUs isiv^^sgwewhat 

's $1.50^ . ^3^Vh" 




4».auL H . O^qk 

Felfbi^, Sooety of Actuaries 



PHJ:cd 
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AttachbientB 

IMO R PP OTRIAL SaOE^ RBQDIRIW5 OOVgWGE CF 
FBBGMMCr AS f^OmXEE DISABILm 

liKOudad in Ststa PEP QuideUriM «d states diaahiUty law. 
ito judicial ruling y«t. 

. . t 

amcncur - 

Oontainad in State FEP Guldalines. 

State Omrahwto n asmines State law pocevaila owar Gilbert, but 
no judicial ruling yet. > 

: /Oontained in State FEP Oiideline. and in State Camdssicn Rulings. 
5^^1^^™^?f^ assunas State law prevails over Gilbert , but no 
judicial ruling yet. v 

Oaitained in CivU Rights Dei}artinent Guidelines ml in the>£3vir^ 

Rights Department ruling^. « i 

a^^^lRi^ Dqpartnent intends to apply its guidelines notwithstanding 

i. . ■ 

HZSSCXJIRI - 

tatained in State FEP Qildelines and in State Oamiission Rulings, 
state auml B sion intends bo apply its guidelines iwtwithstanding GU^t. 

IBf JERSEY - 

Oontained ih State Fn> Qilflrlines and in State Onniissioh rulings. 
State Omnlssion assmes State law roevails over Gilbert. butH» * 
judicial ruling yet. ^ 

mi Yowc - 

OH^alned in State FEP aiidelines and in State Oamdssicii rulings. 
. % judicial ruling. State law prevails. 

imcyiMAMXA - ' 

oontained in State FEP Guidelines,, 

Bta^ Ooimissicn assaoes State law prevaila over Gilbert , but no judicial 
ruling yet. " 



Oontained in State FEP Guidelines anS in judicial rulings 

State statute prevails over nnhort . • . , 

Otota: Itojcr industrial states that dp npt require coverage of pregnancy as a 
disability include Ohio and Ttexaa.) ' " 
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ATTACHMENT C 



SPEAKING OUT 



Pregnancy disability pay 
is coming— eventually ' 



ByMtr DofMm 

Ma w M f of InMirsnc* 

Amariean Trading & Preduction Corp. 

B»ltimor», Md. 

FOLLOWno THX mmt Suprmc 
Court teWoi UMt prtvato nopior- 
wa fituaa iMl pay tar prafnancy ra- 
taM ilaabUlltaa» a laaH a< amiorlaU and 
•aMMMartas Iwv* appaajad. Such as adl* 
taflal was rvcomly p<ih»it>a<l by Ma. B«r* 

oMottMT ikiaffi u 

Ye«k Siala Immit- 



ba Haw Ye«k 
•oar<l and ot 



' Tadi rocaa on PiacflmtnaHe« la Iaaur> 
aaca. Ma. Malamud uyastf tUa daeUton 
lo tlM Dvad Scatt eaaa wWdl ovartuinad 
COi^naaiaMl •ktampto la tba UMa to 
limit liavaii. r. 

LUn ottart la ay trada. I hava pond- 
arad. taa G. K. dadaloii aad 1 latmd to 
axpriaa a law thouabta aa lha lubjad 
T9r it aaaoia to om that paayla who arfu* 
aa 4thn slda el iht cat* hava itudlmwty 
avoidad. Myiad a few thiagi out loud. 

TIm brat tmportaat peiat W that la tba 
Dtslrtct at Coiuathia aad 49 o( tha Uottad 
Stataa or lharaabauls. itchaaat diubUlty 
la Mill a votuaunr prodrai. Tba aact^ 
ttoaa ara CaUfornia, Hawaii, Haw J^nay. 
Maw York and Ithoda latoad. Rafatdtaaa 
tar tlM momaot et tha flootot ot aay dis- 
ability prograou. Buity awialanri ouuldaL 
tha aamp«laory auiat.eaa aatvar.aoy prah- 
laM af dlscrlnUaalion by Jtip aixtag with 
any kmd of diaabiUty pragraiB.; Thta, et 
aouraa. la not tn»a et avary apiplayar ataca 
Mway ara lochad late prograaa aaaoMaiad 
■adar uaiao caalfocta. Thaaa prograau la 
ttw aliaaaca ot laglklaOaa to lha coatrtry 
win aiiU ba vohtalary la nalura bi ihat 
thair aiAitaat auy lactuda aayOilag lha 



■ara ihM h as Ulagteal aitiNtloa. If it b 
^acrhniaatory to aachida mtaniifiy bana- 
• fram a preg j iwt. Ii ti nol mora dtacftat* 



tktpauag la any biai et pragram? thla 
wauM aei ariaa hi Naw Ycrh. tor axaiapia. 
whara tba aUta dlaaMUty pngran aiipu- 
lalaa (hat ihara riMO ba a nUnimum laval 
' al baaaOla amilaMa to att. But la TVmaa. 
la 9Uk a aula at raadan, aaa nUght taa 
Mia. J ahaaa a racalviag a banefit bacauaa 
lha waclcad tar lha rtght aaiployar wttara* 
ai Mrs. Ja««i. har oaat doar nalghbor, 
I Ml i«ca<*a a^ythiag. m Caorpa 
d. "aO aalfBali ara aqual. but 



aaaaa ai« oMra aqual Qwa adMra." 

Thla argUBHit U bejad on lha praivtM 
put tarw*d>liy Um. Malamod that tl^ 
pnymant et pragaah^^ ratatad dliabUlty 
bananu U a humaa r«g)>t U It U kodaad 
a light to raeaiva auch banaCits. than thara 
la alaa a eerTtapaadi.ig duty owad by 
aomabody to pay far thaaa baaaflts. Ua. 
Malamud mya that tia duty balooga to 
Amertcaa buai n wa. po:.itlag aut that a ra> 
' wra* dadalon la tha O K. caaa would hava 
eoit aa much m llJ ;>imon in Inauranca' 
- . . TWa pra- 

aumably la an aniaaal cjtt 

•nh arpifai tom to maoUoa wbal 
tha taxtboafca uaad to call tha Inddanca ot 
Uaatloo. Tba Aamicao ouainaaaman may 
pay tha laauraaea bill but it la ^ohn Doa, 
bla custamar> who will put up tha mooty. 
Thara waa navar yat aa amploya banaflt 
that waa bet paid tor by tha conwmar at 
lar«a ul^ aaatarnity banaflla would ba na 
axception. U than tha II J bAlkn flgura la 
.cornet, and aautmlng a M^mllUon popu*. 
latlon tigvira; to pay tor such a banaflt 
would raqulra from tha iotM .Doaa of 
thla country an lavobtntary (kx at a rata 
of MLM par capiu par annum Tha ac- 
tual amount paid by tech ^ohn Doa would, 
ef eeuraa. dapaod on tha actual axpao^ 
ditura of aach member of tha population 
at large. To puraua the argument of Ml 
Matomud to lis logical eoachulon. there* 
lore, the la saying in effect that the entire 
population ef tiw Unltfd Slatea has tha 
duly to pay a tax to provide Biatemlty 
bcnetlla lo tha mothen of all chUdm 
boni In the United Slatea. 

r bali^ thaaa argumenia to be coctnt 
By thla I do Ml mean that I am arguing 
that disability plans thould or shouU aol 
Include pregnancy bancdls but rather that 
within the poBtlcal preceaaes of tha VS, 
a decision will aaanar or later tiava to be 
made aa to arhalhar such a bcneflt U in 
tact a human right and whether tne po^ 
ulation at largi has the duty of paying for 
tlUa cigbL Ms. Malamud has concludsd' 
U U such a right but sadly recogntsea, 
naverthaleaa. that Title VU of the Clvtt 
Rlghla Act muat bo changed ta put the 
mstlrr beyond doubt. 

To my saind Just about everything else 
in connection with the 0> K. case U Irrele- 
vent. li doaa not artier what other bene* 
bla the plan toehtdea whether they be 
msla-orieniad or olherwlae. Such plans 
may Include vasKfxny. prbkUtedoniy. 
circumcision, maatectomy. hnttrectomy 
and tubal llgsUon. but the Inclusion ol 



_ do with ^. 
. man rfghia per se. They are merely lur 
cal pfocaaaes which may apply to oo< 
ar tha other, and In ration to noo-*-. 
lory plans may be laduded or cx:1'j 
et will Indeed, one readily teoccdvi ' 
if caimpulsory payment Af maternity u 
flls glvaa rise to Involuntary taxailor. 
tha Inclusion of say other bencfli r. 
plan gives riae to a puhile cootribu- 
which In practice Is no lam Involunurv 

' WalwithitiaHat the O. K dectslor.. ■ 
autter U by no means deine with. T 
O. K, dacialen ouy delay matters by »of^ 
yeara, but if a subatanUal propnrtio'. 
public opinion decidaa Uiat out;r 
benefila are wtikt It wants, than it u 
find a way to gat them Tba British jr. 
Canadians, )uat to mentloo two eiwnp,. 
faced up to slaillar problems soma' yc . 

• ago la Cahsda*a moQthly beoeffi paya- 
untU a chiUll lixth birthday was paid : 
every chlM bom eaeept tha ftrsv T:.- 
amount received waa declared as lnco<.;' 
80 that It became. In fact, part of a grsr - 
uatad taa. Thoae with a^amaU Income p. 
little or no tax and thus rec ei ved a tma - 
Wr actual benefit or iwoe at aC , 

Again. I am not aaying that thla U -r 
right way to do thiaga but merely IWm- 
trate the way In which lUGfa a matter h.". 
been handled outalda the US^ wh*th< 
by way of chUdrea'a aUewancei or matrr 
nity beaeClls. Far my own part, I do nc 
bclieVe the <)uestion ef human rtghia en- 
ters Into the matter at all but that 
la involved ta limply a abdal deela«oi.. 
Praponenia of maternity benefila are. ><' 
^faet. simply m embers ^ a mi 
^ftruggllng to chants UJLSedal i 

Ta anmmarlae. we hava on the one hand 

the supporters of the status QUo who u- 
that with the pomlbte exception of Cvr- 
taln stale plans, disability programs *ari 
voluntary In nature' and beneflla~may u 
' negotiated, granted or wlthheU at w<l: , 
• It la likewise pointed out that pragnaocir-i 
, tbamaahrae represent a voluntary decttlcr. 
and Ibtts It U the respoailbUlty. of the 
parenia to Haance the birth, naancial con - 
•ideratlons play a significant role. 

Opponeala oif^thla point off view sa> 
th^t life la net like that at all and that ai 
best these ergumenia an outmoded. Not- 
. wlthatandlng ZPO groupa and their ilk. 
babies will stin be bom. However, a sic- 
/niflcsot poruoa of the werldag populj- , 
. UoQ la dependeot aolely on lla wages «r<l 

• it la aoetally desirabis for thcae workvr^ 
. to maintain whatever economic status they 

may possen and noVaee It damaged whc;i 
giving bitth to chljdreo. -To (his end. it 
^y be argued that to avoid dls^rlmina- 
tioo maternity benefits i^ust faccucn'> 
svailabia Id all and the populaUoo at Unc 
must ba coerced Into financing them. 

Viewing IhaJMary of the United Suxc- 
during the ■^■1 yaara, 1 think th^t i: 
y itl be onU^^lmr ot tiate before bettc- 
file win baJHw availablo— but Just how 
much tlm<»t da not know. • 
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' " mI^" i^^,^^*'^- - Tho States that have plans in operation. 

v«S i • Looking to our own clientele as a emd there are 

' oTInl%"J^r'''V^''' •^'"""y '^"^^ changed their^Sans by rea^>n 
of any State laws \Ve see very little evidence, for example of nS 

aaSfctrel/''""^ profid'elisT^ 

al,?nHv^Th/r- t° that if the State of New York 

?Ske Fedel^^^^^ hLVh'^^'. P'-°-i«i°n-^hich we are attempth^ 
10 make i'.edei-al, and the plans are operat ng already a't some co^ 

oSinrnf i'*''^'^ 's gomg to add to the total cost to the 

dKro. mn^n^f'h '"y' State of Nevada which 

uw» noc 01 may not hav^e a plan. * " 

in tlmLTk^Tr^ran^'lV'"'' ^""'^ ^".'^P t°g«ther ail of the women 
if caLrand H?o T- P/'^&""P^y ^^P^ct^d in a certain number 
01 cases, and the actual cyst per individual s such and such 

Itiwou d ^erp to ,nfe that you should, also iake into consideration 
the actual cj&t m the States that already have such pkSs n Sem 
tion and wcSild not have to mAterially change - ^ ^ 
cl.Sinr f-^"" *° t^«t'tl»S.must also be considere'd the con- 

SSivftW^Ll "^>'".P Chamber of Commerce, 

„«!lw"l "'^^ you would have to somehow irive 

us^what has bee^ the experience in those States which havrSn« 

tSvf'''!,"^^-*" i'^^'",^^ Pl""«' '^"'^ «her or not this 
threat has developed in thQpe States ' • senous 

saviSJ\ha\T*n.^Vt?-^rlr,"'' on another,.! am simply 

fKoir^» • f be^lielj^ful to this c(tfn*nittee to know whether 

JhrStl?wh^i'^"ti"^>i'n-^^ '-"P'y' '^"^^^ already Se^eCd in 

emoW Tn T +° experience of an 

emp oyer in. a Sthte whi(^ did rdtently add .this coVeraire for ita 

fSle'^wf' " ^^Z-^:""!.^ 20 percent increase. ToTs ft slems 

'n;^r^°-^l^ check rfroiind and $ee if we can find some 

mote em^loyerp, who have initiated such plans, and what the^St 
mcreases h^ve beer. TVe still think that SO^nerc^ent is s.Santial 
law kn^'^^f n^';T i"'?^'"^ "bov.Upri'vat* plans unde? State 
civeraJe l iwS^^^^ P^ivs which indlude pregnancy disability ' 
Mr rUldt T •'■ r"^''> '"^'''•^s* *° *fie committee. - 
reallv have not 1" f ■^"'i^''^ 'l^ J^"'^ States, many of the decisions 
really have not been implemented as Vfet. Even in New York where 

£. ?/r''°"l u^^ this case is under pMitidn for^rebearing^X? 
decision has noti b^n implemented. ' . . ^"^"^ 
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So what we will get back to you is whatev^ in formatian there 
is. I would doubt that there would be very significant change, since 
these laws~afe in the state of transition and iinalemontation. 

Even where these decisions have been made 1^ human rights com- 
missions, they have not Been generally conceded by employers or 
insurers. ^ 

Mr. Hawkins. Even if that is the finding, il will make the record 
clear as to what the actual case is at the present time. 

Mr. MiNCK. There have l)€en several States that have had com- 
pulsory c(^vem^e enacte<l. That is a requirement by the State that 
employers provide disability income benefits for short-term disabil- 
ity for their emi)loyees, ahd one of them was New Jersey. 

They did add a' maternity benefit to their plan. It was required by 
the State. It was limited to 4 weeks^before, and 4 w^eks after pl*eg- 
^nancy.lThe State plan was losinjj money at such y rapid rate that 
such a cha nge was i^ tired in th^Jaw. ^ 

T thinlTTlmt the Jiistoiy of that shows thlit in fact there was a 
^fiajor threat to the solvency of the State- plan in that patticular 
circumstance. ' \ 

' Mr. Hawkitms. Was thai^ a* State plan or a private plan? ^ 

Mr^ MiNCK. YouOiave your option in New Jersey. The State plan 
was being driven down. The funds dropped from,'! think, $150 
inillioti to soniething like $60 million in a fairly short-period of time. 

Private plans whiclv were c6mpeting were, of course, able to an- 
propriatiely pf\c^ So tli^^ did rhot have the .same 'difficulty. But there 
were sub.stant*ial increases in the premium rates that they had to 
charge. ^ 

Mr. Hawkins. Thanlf you. 

Mr. Samsin? " 

Mr. Sauasin. Thank yon, INIr. Chairman. 

Gentlemen,' Mr. ITeylin, ii^ your testimony you point out that 90 
percent of thu plans^provifle disability for .sickness and accident for 
a 15 to 26 week penoJt, and only 4 percent of the plans are limited 
to 6 weeks. ' " ' 

Am I readinj> tliis bill improperly, or does it say that if this bill 
goes through, those 00 percent of the plans that arc in existence will 
nave to provide disability bei^fits for pregnancy for 4 to G weelcsl 

Mr. Heylin. That is correct. Wliatever the? length of the disability 
coverage, they would have^to provide pregnancy leave for that period. 

Mr. Sarasin. It would be improper to limit it to 6 weeks? 

Mr. Heylin. Under the language of TI.R. 5055, section 2, 1 would 
think so, yes. ^ 

Mr. Sarasix. I think that this would provide a tremendous burden 
on the plans. If most of the negotiated plans provided for 6 weeks 
then it would be appropriate. ^ 

Whflit is the ultimate ^result other than watchih^r these plans brins[r 
''down their disability period to find themselves more in line with 
the pregnancy benefits, which would be to the detriment of the men 
and the women. 

Mr. Hetlin. One problem is section TI of tVie bill, and I have not 
had a chan^fe^ look carefwlly at it. T don't think that the employer 
would be allowed to reduce the other benefits to 6 weeks. I think 4hat 
you would have to raise the pregnancy coverage to the sayne level\s 
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the other disability benefits; So, t don't think that there would be 
anv cost restraints on that. 

, Mr Sarasin. That is the way that I read section II as well. That 
18 another part that bothers me. 

jMv. Jackson. I think th^at one of the problems here is that most of 
the plans that are in existence, that provide benefits for sickness and 
accident are aimed at a form of {Jisability where, there is an imme- 
diate loss of income, and there is no advance planning. 
Jannll ^r^f* P^Y-out .0" One of these sickness and accident plans 
f^a ^ ^'^^^ period. These cover mainly the short-term prob- 
lems. The plans have controls that are aimed at abiise in that area. 

bimply takinc normal maternity cases, and calling them siclfiiess 
or accident disability, and forcing them under those plans, ^ill cre- 
ate problems. The controls that operate to eliminate abuses under 
sickness and accident plans such as collecting too long, or peopfe 

matenfit* ""'^ ^^""^ area of 

_ I thinl the experience of the employers that have tried it is 
that something special in the ^yay of controls is required, some 
new controls are necessary. Even In the case that Mr. Heylin 
cited of a company which allowed 13 weeks absence for preg- 
nancy, controJs were instituted and the absence was reduced 
to 7 weeks. 

I have not^seen section II of the bill either, but it sounds to 
me very much as though the institution of special controls would 
Dot be permitted. And yet nobody provides these kinds of maternity 
('benefits anywhere else in the world without special limits before and 
after delivery that are shorter than the aicknes^ limits. 

Section IT apngars to say ^t such controJs would be illegal. But 
th^ may be nectesniy for the operation of a sound plan in this area. 

Mr. bAR.\siN. I think that fou n)ake a Very good point in attempt- 
ing to take the situation, of matemity benefits and apply it to the 
sickness and accident policy. They could not be worked in under the 
^ame condition. 

If this legislation were enacted, what would prevent tJie pregnant 
woman from being hired, giving bfrth, and then quitting he7iob? 

Mr. Jackson. They do, that now, and there is nothing that could 
prevent it. If mothers want to stay homo and raise their children, 
that 18 another right that they have. Obviously, this should not be 
prevented. 

^One of the controls that exi_st.s on the short-term sickness, if people 
abuse tlio sickness coverage., this shows up in their absence record 
and It alfects their career. They end up getting lower raises. Jliey 
may end* up getting fired, if their absence record is too poor. 

That type of contifol, the threat that an individual will not get a 
pay increase, does not exist for that portion of the mothers who have 
a job and leave when they have a baby, with no intention of returning. 

bo this one area that helps to control sickness benefits, what the 
employer can do in supervisory actions on the return to work, just 
does not exist in that tyne of situation. 

Mr. S\n.\six. I think that Mr. ITeylin's testimony points out, if 
the studies are correct. 40 to 50 percent of the females taking preg- 
nancy leave do not return to work after their babies are bom 
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Whereas almost 100 percent of the workers taking disability leave dp. 

We are talking about two different situlitions. They are, both cov- 
(Bred by insurance, and we are looking for programs that treat them 
both alike when, in fact, they are not alike. ^ * 

Mr. Jackson. We are not talking about a disability that can be 
checked by a physician to see if. the individual is still disabled, and 
if not she should go back to work. 

Mr. Sail\8In. Aren't we then saying that because of the pro- 
visions of Section II, which prevent you from changing your plan, 
that the maternity benefits mandated by this-law wpuld lie 13 to 26 
weeks, regardless of the condition of the mother, that she could stay ^ 
off for whatever lehgtlf of time others would have under the par- ' 
ticular .policy, and then come back to work, and not be encouraged 
to come back earliet? 
Mr.,HEYLiN. That is certainly possible. ^ 
Mr. Jackson. There is a good deal more control in this area of the 
individuals with typical sickness and accident cases. Somebody is 
well one day, 8fnd then comes down with a fever, breaks a leg or 
something, and the next day they are sick. They-may be in thjj nos- 
pita). They may have a period of recuperation, where there is a 
question of a matter of a fq^w days as to when , they will recover. 
But it is really very limited in that area. 
In the normal pregnancy aiva* there is a greater transition that 



end of the period, the person is disabled, and ali the beginnmg they 
are not, and almost at any point in between they could claim that 
^4isability has? commenced. 



it has l)een demonstrated pretty clearl^^yer the years, that the ex- 
istence of insurance coverage affects Mm absences. IVlien people 
collect bp.>if*fits fot being absent, instead of losing full pay for a 
l)eriod of time which encourages them to come back tp work as fast 
as they can, they receive' benefits, so that pressure is lessened. It 
does have an effect on claigi rates. 

In the disability area,' after all, you would think that the state 
of disabilitv was a medical state. Yet, you look at situations, like 
the auto industiy, with the heavy Inyo^s of l'957 and 1958. I remem- 
ber that the rate of disability doubled. This is because individuals 
\^ho do not have money look aroimd for places where they can get 
some. They file claims, and it is impossible, to control all of these. 

The experience of this coveragia is that it is ndt related to a pure 
physical condition. It is very, very difficult to control. With, the 
maternity benefits, the controls would have to be especially de- 
siffne<l for tHem in order for^hc plan to woiflc properly. 

^r. Sarasin. Is there anyone on the panel familiar with the 
State plans that have been discussed? Can you tell us how they 
handle those pl^ns? . / 

Mr. MmcK. The pattern is a special" maternity benefit. Again, 
. other alternatives have been considered. The point that Mr. Jackson 
made is, I think, a very important one in costing. I don't think it 
' can be overemphasized. If you look at the experience in a State be- 
fore a State plan comes in, you will find the duration of claims in- 
creased markedly after the plan has been in existence for awhile. 
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The point being that tiiere is hot the economic pressure to.return 
to work that there was l)ef ore. In manv insUnees, disability is some- 
tlimg aiat an employee could go out of the way with on a given date. 

I tmnk that analysis of experience by the consulting actuaries 
for several of the States involved show. that there were differences 
1 J weeks ^n average claim duration for maternity once the 
plan had come m, as contrasted with what was being experienced m 
the otate before. * 

Mr. Sarasin. The State plans that you are familiar with mandate 
the maternity benefits, but they treat^that as something separate and 
apart from ordmary sickness and disability. 
. Mr^MiNCK. Yes, sir; the benefit is limited in- duration, and is 
provided on somewhat different terms. t 

Mr. Sarasin. There does not have to be comparability ^ between 
maternity benefits that afe provided, and whatever other benefits 
l^latiS? employer as would be required in this 

Mr. MiNCK. That, I think, leads to anorfier point; 

Earlier there wa^ a question, I think, of wliether an employer 
could provide benefits that treated both meh and wjomen the same 
with regard^ to pregnancy. I think that an employer can, in the 
^ held of medical cost, provide no benefits for either female employees 
who become pregnant nor for the wives of the male employees who 
become pi:egnant. ^ 

T^at, I think, would be prohibited by this bill because it^ talks 
not about treating the employees equally, but rather about pregnancy 
having to> covered just as any "^ther sickness or accident. 

Again, it seems to me, it is addressing a condition rather than 
^^a^^i^ent of male and . female employees; ' 

Mr. Sarasin, I am a little bit confused. Maybe I ou^ht to ask 
you again. . ^ 

Mr. MiNCK. ^Currently, if you have a plan that pays for medical 
bill6> and hospital ci^re, pregnancy may be excluded from such a 
plan, whether the pregnant person is a female employee or the 
wife of a male employee, where you are covering dependents under 
the plan. ■ ^ - 

Air. Sarasix. Or they may be included. 

Mr. MiNCK. It is done^boti ways. They may be included'' on a 
different basis than yon^p6m«ly reimburse. It could fee on a flat 
basis of $500 for maternity MRfits. 

Mr. Sarasin. Woiildh't. it be more typical if the wife of a male 
employee and the female ^employee would be entitled to the same 
medical .benefits, biib not a disability payment. 

Mr. MiNCK. You do not ordinanly%rovide disability payments 
to dependents, ]ust to -employees. BiU/that imperfectly equal treat- 
ment, IJhink, to. both classes of employees, whether they are male 
or female. The s/ime amount of e<*onom^p lo=s is heinir repaid. I think 
that this would' be prohibited by this bill, because thft bill says that 
ypu haVe to tre'at pregnancy the same as atjy pther disability. 

Mr. Sarasin. I am not sure tha« I follow that point. 

Why do you .say that this would be prohibited? 

Mr. MiNCK. The bill is drafted not in terms that you treat your 
male employees the same as your female employees, but in terms 
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of saying that you make the same treatment for pregnancy that you 
do for any other disability. • 

So that would mean whether tlie pregnancy involves the wife of 
a male employee, or a female employee, you would have to provide 
the same meclical benefits on the same terms that you do for pneu- 
monia. % 

Mr, Sarasin. The same terms as you do for pneumonia. 

Mr. MiNCK. You could not have a ^00 flat benefit. You would 
have to provide-r-if it is a major medical coverage — ^you would have 
to provide for, aftet the deductible- is made, 80 percent of the total 
costs involved.- 

If you have a hospital surgical, it wpuld have to be the number 
of djiys in the. hospital, whatever your daily rate benefit is, and so on. 

Mr. Sar.\8IN. Somehow it is not gettimr throu^rh to me. Maybe I 
will get a chance to disc-uss it further with you. I am not sure that 
I understand' the point you are making. 

Thank you, Mr. Chairman. ^» . * 

Mr. Hawkins. «Mf. Weiss. 

Mr. Weiss. No quastions. ^ - 

Mr. Hawkins. Thank you again for your presentation. You have 
been most helpful .to, the €Oinmitt!ee.''We will appreciate receiving 
the additional information :\vhicli has been requested. . , 

The next panel is composejl of Mr. Ethel Bent Walsh, Vice Chair- 
man, "Equal Opportunity Commission, who is accompanied by Ms. 
Issie Jenkins, Deputy General Counsel, EEOC; Mr. Drew "Days, 
Assistant Attorney General for Civil Right>s, Department of Justice; 
and Alexis Herman, Director of the Women's Bureau, Employ- 
ment Standairds Administration* Department of Labpr. 

The first witness is Vice Cliaiman Walsh of the .Equal Oppor- 
ttiniey Commission. ^ ' ' ■ 

Mrs. Walsh, you have l)ee!i before this committee before, and we 
are pleased to welcome you back. We' look forward to your Jjresen- 
tation. We do have a written statement froin you, and we will ask 
you to summarize it, which wo know you are very capable of doing. 
We will then hear from the other witnesses in the order in which they 
were called. . 

You may proceed, Commissioner. 

STATEMEBT OP ETHEI BENT WALSH, VICE CHAIRMAN, EQUAL 
EMPLOYMENT OPPORTUNITY COMMISSION 

Mrs. Walsh; Mr. Chairman, members of the sui3committee, as a 
woman, as a working mother and as Acting Chairman of the Equal 
Employment Opportimity Commission, I want to thank you for this 
ppportunity to appear today on .bphalf of the Equal EiJiployTnent 
Opportunity Commission to urge ' prompt pa.csEi^e of ' H.R. 5055. 

This biiramends title VII of the Civil Rights Act id define sex 
discrimination to include discrimination on the basis of pregnancy 
or childbirth. This legislation has, of cour.se, become necessaiy only 
because of the Supreme Court's decision last term in General Elec- 
tric Co. V. Gilbert, that title VII does not prohibit any employer 
from refusing to pay temporary disability benefits to employees 
absent from work becftu.se of pregnancy-related disabilities, even 
though all absences caused by any otlier disability are covered. 
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aWftd K»f ^t\^ * the protection 

»«ferded by title VII to women-discrimination on the basis of 
pregnancy conUnues to be a sig^tificant barrier to the eaualp2rti- 
«B»faon of women in the IftboT market. ^ ^ 

♦u^;!'P'°y?"^"*,^RP°^""^*y Commission recogttized this 
problem m the Commission's first annuiU report, where^said that: 

,^2L?n'?H-ri*.^',^*°'^°"!.'!""<^ of proTldliif truly equal employment 
"nmrie employees reasonaUe Job protecOwi during periods of prefnancy. 

ywra, the thousands off charges filed by women 
?f^T K^l'"''*^ °* discriminatory pregnancy-related prac- 

i^J* ^h^<=^™"nen wert subjected. In hiring, women were sub- 
^ted to inquiries concemihg their family planning intentiona Men 
k!!?„L °° ?f(en, womeA.were totaHy excluded from employment 
-E^i^^®'' might become or were pregnant. Even if hired^ a double 
standard prevailed-most particularly in the area fringe benefits. 

n jt^hilT^" T *h^y ^'""^ pregnant and were 

not rehired, or, if rehired, nbt given credit for their past years of work.' 

As a result, the Commiss-on began to issue deois'ons nddressifig 
the specific problems one by one. As early as mid-1969, the ConT- 
mission decided that a company'.s termination of a female employee 
becaiise she was pregnant And its refusal to rehire her were unlawiul. 
^oi'l^'*?'"'^°" ^ '"°"*^h'' later, that a policy undei' which 

maternity loave ,s only afforded to femnle employees, depending upon 
nSioi'^K'*"?^ circumstnncrs, did not comnort with Commission 
policy. The Commission expressed the opinion that: 

bJ^l^^^^Z^f"^ T'"''' employment opportunity • • • there must 
. 1^ lr^*^"*®° l"' absencee dne to pregnancy • • • for this reason • i • 
mS^ forinS* be gtanted for pregnancy whether or not It Is 

^In 1970, the Commission found that other variations of maternity 
leave policies constituted sex discrimination, and for the first time 
considered differential medical maternity insurance coverage for 

SUlf^.wP T^J'i'* ^'"""^ "^"^^ employees. The Commission 
founfl^that such a difference m the availability of insurance coverage 
to male and female employees constituted unlawful discrimination 
because of sex. 

This process culminated in the Commission's issuance in 1972 of 
a comprehensive guideline concerning sex di.scnmination and em- 
ployment policies relating to pregnancy and childbirth. This guide- 
line explicitly states that exclusion from initial hiring, complete or 
vfol at wi title \?I benefits, and discharge because of pregnancy 

There can be .no question that the wide range of employment 
policies directed at pregnant women— or at all women because they 
might become pregnant— constitutes one of the most signifiaJit 
"L"'*""/PS. to .'"'omen's equal participation in the labor market. The 
ellect of discriminatory pregnancy policies impacts not only on the 
millions of working women themselves, but also on additional mil- 
lions of men and children who depend on the working woman's 
income. 

I would like to point out a few of the more eenernl indices of the 
precarious financial position of womenMn the labor force, a position 



Jl2f 



ERIC 



123 

made even more precarious by any policies endangering their in- 
come—indeed, even their continued employment — when they be- 
come pregnant : ^ v 

Nearly two-thirds of all women who wofe do so because of fi- 
nancial need. P^ither way they are tlw sole wage earner, completely 
responsible for their own or their families' sup[)ort, or their husbwa 
earn less than $7,000 a year. , , 

In nearlyMialf, at 47 percent, of all families with both spouses 
present, both work. Woiiien in these duul income families contri- 
bute approximately one-qjimrter, or 27 percent, to the family income. 

Thirteen percent of all families are' headed by women alone. Half 
of these 7V^ niillion' single, divorced, sept^rated, or widowed women 
are in the labor force and are absolutely dependent on their own 
income for their family's survival and vvell-bieing. 

And women arc entering the work foive in even greater numbers. 
Again, very briefly: In 1974, 45 percent of all women over the ace 
of 16 were in the labor force; it is among married women that the 
greatest increase has tal^en place. AVliile in 1950 about one-quarter of 
married women worked, that number had increased to 44 percent by 
1975. And more than a third, or 37 percent, of» women with pre- 
school-aged children now work, an incrcase from 12 percent in 1950. 

These figures only l)egin to describe the reality that millions of 
women work because of compelling econoonic need. 

Policies which disadvantage women when thcjy become pregnant — 
or even because they inighl.Decoiuc pregnant — endajiger the limited 
financial security they now have. The loss of .several weeks of dis- 
ability pay to a woman and her family may be the loss of the only 
' monev coining through the door. Even more frightening, a woman 
who becomes pregnant may face the penuanent loss of ner job. To 
many working women, these policies niay mean having to make a 
choice l>etween Imving a child or keeping a job. 

The Supreme Court does not believe that the traditional concepts 
of "discrimination on the basis of sex" include refusing to pay a 
woman disability benefits when she misses work l)ecnuse of childbirth. 

As a residt of the December 7 decision. General Electric v. GUberty 
our Commission has been forced to take stei>s to dismiss pregnancy 
benefits allegations in Commission lawsuits. 

Among those lawsuits are 26 which raise maternity benefits claims 
only. We are forceil to seek dismissal of all 26. There were 63 ui^its 
raising multiple issues, incladin«r matemity benefits. In 59 of these 
suits, w^ have taken steps to dismiss the benefits counts only, moving 
forward with the other issues. Tn the ranaining four suits, we plan 
to dismiss all counts. In summary, there are 89 suits in which we are 
compelled to seek dismissal of all or some of the allegations. 

In addition, 17 of our patlem-or-practice charts — or consoli- 
dated individual charges — raise matemity benefits violations. These, 
are all multiple-i<»ue charges, and we will remove the benefits claims 
only. . ^' "T 

As a woman, as a working mother, and as acting chairman of the 
Equal Employment Commission, T consider this 'unconscionable. 

It is abundantly clear that the passage of this bill is essential to 
demonstrate that 'Congress intends title VTI's protection againt sex 
discrimination to include protection against discrimination because 
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of ijr^gnjwicy. The Equal Employment Opbortunity Commission un- 
equivocally endorses and' urges prompt pfcssage of H.R. 5055. 

Thank you, Mr. Chairman. j 

Mr. Hawkins. Thank you, Commissioncfrf Walsh. 

The next witness is Ms. Issie Jentini, deputy general counsd, 
Emial Employment Opportunity Commission. 
^^J^ J*^^KiNs. I do not have a statemerit. I am accompajoing Mrs. 

Mr. Hawk^s. We will then call on Drejv Davs, Assistant Attorney. 
General for Civil Rights, Department ofi Justice. 
[Prepared statement of Mr. Days fpMows:] 
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I am pleasad to appear before the Subconaijbtee 
this Borning to teatify on H.R, 5055, which woaJLd 
aflMnd Title VII of the Civil Rights Act of 1964 to . 
explicitly prohibit sex discrimination in employment 
on the basis of pregnancy, childbirth and related 
medical conditions. Accompanying me here-^this 
morning are David Rose, Chief of our Employment 
Section in the CiviV Rights Division, and Cynthia 
Attwood, an attorney in our Appellate Section, who \. 
have assisted in our study of the issues surrounding 
the proposed amendment. 

The need for a bill such as H,R, 5055 became 
apparent in December of last year when the Supreme 
Court decided General Electric Co > v. gilbert , - In 

that case, the Court decided that Title VII does not 

«■ 

prohibit an employer from denying pregnant women 
disability benefits, although that employer provides 
benefits for all other disabilities including those 
whicH can be suffered only by men unless it can be ^ 
shown that such a deniar is a pretext for discrimination 
against women or has a discriminatory effect. 
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I woaU likm briefly to ^••crib« thm CilbTt cmm 
mnd tlM intmat of th« Unltitft Statsa In it, and tliab 
to diaeuaa tha daairability of latialation to clarify . 
vhat M baliava waa tha original intant of Congraaa. 

- Tha Gilbert ault waa brought by f aaala amployaaa 
of Ganaral Electric Coopany vho bed been denied die- 
ability benefitr for pregnancy,^ and pregnancy related 
medical conditione under a disability benefit plan. which 
covered other foms of disability. Covet'fge under the 
plan waa included » aiaong other thlnga, for elective 
surgery* for disabilities resulting from an employee's 
cooniasion,' or attempt to cofanit* an aasault, battery 
or felony. The plan also.-povered disabilities resulting 
from voluntary activitiea auch a a sports iiljuries or 
venereal diaease. , In short the plan was to provide a 
temporary aotirce of income to employees unable to work 
due to physical disability * but (Excluded pregnancy, or 
pregnancy related medical problemsi or eveft a disability 
not related to pregnancy » but which occurred- while a 
female employee was on leave from her Job du^ to pregnancy 
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tbm dUtrlct court ruled chat the excluelon of 
pregnancy - related dlaabilltlea violated Title Vll'a 
prohibition againat aex dlacri«inatlon, «id tfce court 
af appeala affirwd that declalon. The court of appeal a 
in the Gilbert caae was not alone, aa the other courts^ 
of appeala which had oonaldered the issue had ruled tha^ 
such exclusions could amount to sex discrimination in 
violation of Title VII.l/ In addition; Guidelinea pro- 
mulgated by the Equal Employment Opportunity Coimlssion 
concluded that auch actions constituted aex diacrimination. 

When the Supreme Court decided to rule on the 
^^^^^^'^^ case during the past administration, the Solicitor 
General, together with the General Counael of the Equal 
Employment Opportunity Commission, filed a brief as a 
friend of the court, in which the United States argued 
that a disability benefits plan such as the one by General 
.Bflectric discriminated againat women on account of their 
aex. The brief no.ted that the "net result of the pregnancy 



1/ S£tt2 V. Nashville Gas Co.. n pEB cases 1 (C.A. 6): 
Huchiaon v. Lake Oswe go School Dintrlgr ^ 519 p. 2d 961 
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•xAlusiofi,** was **to subject only women to a substantial 
risH of total loss of income because of tenporary medical 
disability." "Insulating men from that risk While leav- 
ing ^onrnti subject to it is necessarily discriminatory." 

My* iianediate predecessor as Assistant Attorney 
General for Civil Rights* J. Stanley Pottinger, participated 
in oral argument before the Supreme Court in Gilbert in 
order to emphasize the view of the agencie.s responsible .« 
for enforcing Title VII, that discrimination on account 
of pregnancy constituted sex discrimination in violatibn 
of Title, VII. I have attached a copy of the Brief for 
^he United States and the EEOC to -my statement. 

The Supreme Court, however, disagreed. The cpurt 
ruled that an exclusion of any pregnancy disability from 
a disability benefits plan providing coverage for any dis- . 
ability to a;i employee is not sex discrimination uAder 
Title VII of the Civil Rights Act of 1964, in the absence 
of a showing that the exclusic^iTis a pretext for' dis- 
criminating against women. Three Jitstices dissented from 
the Courtis ^ruling. Mr. Justice ^eye ns stated that: 




. . .th* rult «i Issue placet tM rUk of 
abMiice ceused by ptisgMacy In a class 
by Itsalf . By daflnltlon, Vuch a ruiU, ^. 
' dlscriodnates on account of jex; for^S^'i* ^ ' 
is tha capacity to tiacoM prmffimijiM^Z^ ^ 
pr i«r ily ^llf f erantlatas tha* f ttfil^ 1fro«^> 
tha-.nala. ^r^--*i^^ 

W* beliave that tlte views axpress^l>f^p cy^ss^SHiri, 

the «EOC Guidelines, thi courts bf apiM^ala vhich had 

reached the Issue, and the Department of Justice were coo- 

.1 

sistent with the purpose of Titll^ VII: to remove artificial 
and discriminatory barriers to equal participation in the 
work force. Therefore, this Administration wishes to 
endorse, end lend its support to efforts to emend Title VII 
to carry out what we believe to have been Con^ss" intent 
when it liicluded the prohibition against sex discrimination 
in Title vil. . 

I believe that H.R. 5055 is a simple, effective vehicle 
for achieving that ead, ^nd I would like to make a few phort 
points about this legislation. The prohibition agaiftat 
discrimination contalijed In H.R. 5055 would apply to all 
aspacca of the enployaent process - tjf hiring, reinstatement 
rights . seniority, and other conditions of eopISyment 
covered by Title VII as well as to disability benefits.^ The 
basic purpose of 5055, therefore,, is to ensure thft 
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pr«gnaniCT r«lat«d dlsftblli^las are treated the ^aaa aa 
all ocher tanporaTy dltabllltlas. H.R. 5055 achlevaa 
this goal by aaandlng tha deflnltlcm section of Title VII^^ 
so that It Is clear, that fof purposes of Title VII^ dis*- 
crlmlnatlon* on account of pregnancy Is sex discrimination. 
Aaendment of the def Inltlon^portlod of Title VII appears 
more appropriate than an alternative, which would be to 
add a new\ separate prohibition to the Act. What I believe 
we are attei^>tlng to adconpllsh .through this legislation* 
is to clarify what many of us thought was the original 
intent of the Act. - 

H.R. 5055 makes it clear that an. employer could not 
attempt to use' an)i interpretation of the Equal liy Act 
which might be Inconsistent with Title VII*s amended , 
definition of sex discrimination as a .defense to a charge 

IF" 

that he c^iscrlminated on account of pregnancy. The pro- 
posed legislation does not purport to elevate pregnancy 
above other employment disabilities, and require employers 
to aisume the costs of pregnancy when they would not do so 
with regard to other physical disabilities. .'Nothing In • 
H.R. 5055,~for example, requires an employer to have a 
disabililty plan for employees. Nor does H.R. 5055 regulate^ 
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an taployer'a obligation! with rtfgard to envloyees' 
absmces dua^to child care obligations; such absences 
are not due to nadlcally determinable Conditions 
related to pregnancy. What 1* required Is that pregnant 
empioyees who are able to work be treated like others 
who are similarly able to workj and that pregnancy related 
disabilities be treated the same as the disabilities of 
other employees. 

We do have one suggestion regarding the language of 
H.R. 5055. Title VII refers In various places, not simply 
to ••because of sex'^ and ••on the basis of sex," but also . 
to ••upon the basis of sex'^ and ••on the basis of such 
Individual's aex." In order to ensure that this new 
definition of sex discrimination applies to all provisions 
of the Act, this subcommittee might consider Including the 
latter two phrases. ' 

' . <» 
We do not antlclpat*^ that legislation such as H.R.' 5055 
will result In any long term Increase In the federal court 
case load V To' the extent that, after Gilbert , there are 
other questions retraining regarding discrimination on 

* ' • i 

account of pregnancy, this legislation will aid the courts 
by clarifying the meaning of Title VII In this area. 
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Alt)iou^ tfhsre mif^t b« «n Inltlnl spate of suits to 
•nforcs this snendnMntp m believe that because of 
the nature of the ri|^ts protected by it noet employers 
will cone into compliance with the amendment in a 
relatively short period of tiy ^ thus v Ui ee t ws the need 
for extensive litigation/B MDreoverp as the bulk of the 
lav developed prior to the Gilbert decision treated dis- 
crimination based on pregnancy\is sex discriminiition, 
many employers were already complying with the proposed 
legislation prior to Gilbert , The net result, we believe 
will be neither a- substant^l increase or decrease' in the 
federal court caseload. 

^e do not have any hard and fast notions of the cost 
of this legislation to employers in terms of added dis- 
ability benefit protection and so forth. We will leave 
that calculation to persons better able to provide such 
information. However » we anticipate that the nationwide 
cost will not be nearly as substantial as some opponents 
of this type of legislation have speculated. In any event 
the cost to the nation for thii^ type of protection of 
pregnant workers is offset at the present by the artificial 
shrinkage of the work force and the cost women workers must ' 
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absorb as a result of discriininaclon agalnaC pregnant 

workers. We believe that cost therefore , should not 

be a deterring factor In the passage of this legislation. 

H.R. 5055 i^attractlve in its simplicity. We 
believe that It would accomplish an exceedingly Important 
end. Discrimination basted on preghanqy and related 
medical conditions has a dramatic negative impact on th^ 
employment opportunities and expectations of women in the 
national workforce. The economic impact on women and 
thedr familfes when pregnancy temporarily disables a woman 
employee is as great as the Impact of other temporary dis- 
abilities^ Q^nd "it comes just as the e^loyee has another r 
mouth to feed. Disability insurance plans and sick leave 
' pjlans are designed to cushion the economic consequences of 

r 

temporary disabilities. It is unfair to exclude a major 
disability suffered only by one sex, when other disa^dtlltles 
are covered. 

The record of discrimination against women in employ- 
ment ii^ well known to this subcommittee and has not been 
fully eradicated. In 1956, fully employed women's, earnings 
were 637. of men's earnings. In 1970, they had fallen to 59% .2/. 

^ s : - ^ ' - ' 

V U.S. Department of Labor, 1975 Handbook on Women Workers. 
Bull. No. 297, at 4 (1975). 
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Women ar« likely to have shorter job tenure than ntn,^/ 
and are no^e likely to be eoployed part*ti^ or part-* 
yeai^.V Although many factors contribute to these statistics 
one circumstance that la likely to«.make It difficult for 
wooen to retain regular employment Is discrimination based on 
pregnancy, including the unavailability of sick leave 
and health care benefits when they are temporarily disabled 
by pregnancy*. Uncovered mc^dlcal expenses, loss of income 

and eiqsloyment opportunities, Snd limitations on reinstate- 

' » , • *■ 

ment rights all operate to make women, whether pregnant, ? 

\ . ' ■ ■ 

potentially pregnant, or formerly pregnant, second-class 
citizens in the employment sphere^ * 

The fundamental purpose of Title VII, as it prohibits 
.discrimination on account of sex, is to make men and women 
equals in the market place. To the extent that women 
employees are requlred^ to absorb economic costs arid dis- 
advantages because of pregnancy - this goal cannd»i be met. 

' For these reasons I hope* that Congress will act upon 
this legislation with dispatph. 

a/ Id. at 61. 
V Id. at 51. 
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STATEMENT OF DEEW DAYS, ASSISTANT ATTOKNEY* OENEEAL 
FOE CIVIL EIGHTS, DEPAETMENT OF JUSTICE 

Mr. Days. I am ^Teased to appear before the subcommittee this 
morning to testify on H,R. 5055, which would amend Title VII of 
the Civil Rights Act of 1964 to explicitly prohibit sex discnmination 
in employment on the basis of pregnancy, childbirth, and related 
medical conditions* 

Accompanying me hei-e this morning are David Rose, chief of our 
employment s^tion in the Civir Rights Division; and Cynthia Att- 
w.ood, an attorney in oiir appellate section, who have assisted in our 
study of the issues surrounding tlie proposed amendment. 

My statement is somewhat detaile<l, and I will omit some of those 
portions to get at what T ain sure the committee would like to hear 
with respect to our j)osition. ' 
. Previous speakers have already identified the fact that the case 
of General Electric v. GUhcrt is >he decision of the Supreme Court 
that has brought, j)erhaps, the committee and other people here today 
to evaluate the need for an amendment to title VIL 

I would like to nddivss myself to some of the impacts of that de-^ 
cision, and the need for this le^rislation. 

When the Supi-eme^Court decided to rule on the Gilbert case dur- 
ing the past administration, the Solicitor General, t6<rether with 
the general counsel of the Equal Eniplovment Opportunitv Commis- 
sion, filed a brief a.s a friend of the mxivt. in which the TTnited States 
aipiefl that a disability benefits plan such as the one by General Elec- 
tric discM-iiniaated a^rainst women on account of tlieir sex. 

The brief noted that the net result of the pregnahcy exclusion 
was: 

To subject only women to a substantial risk of total loss of income because 
of tem-pornry medical d I. usability. Insnlatinsr men from that risk -while leaving 
women subject to it is necessarily discriminatory. 

My immediate predecessor as Assistant Attorney General for 
Civil Rights, J. Stanley Pottinfljer, participated in oral argument 
before the Supreme Court in Gilhert in order to einnhaftize tl^ view 
of the agencies responsible for eiiforcing title VIT, that discrimi- 
nation on account of pifgnancy constituted sex discrimination in 
violation of title VTI. » 

I have attached a copy of tlie brief for the United States and the 
EEOC to my statement. ^ 
. [Brief referred to follows:] 
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October Term, 1975 



, Nos. 74r-1245, 74-1589 and 74-1590 
LiBEi^TY Mutual Insurance Company, petitioner 

Sandra Wetzel, et al. 



General Electric Company, petitio^ter 
v. 

M.IrTHA y. GlLBEUT, ET AL. 



Martha V. Gilbert, al., petitioner 
General Electric Company 



ON wniTB OF CERTIORARI TO THE UNITED STATES COURTS OF 
APPBAIjH for the third and fourth ClkC€IT8 



BRIEF FOR TEE UNITED STATES AlH) T^E EQUAL EUFIOYHEHT 
OTPOItTUHITT COMMISSION AS AMia CURIAE 



QtJESTION ' PRESENTEP 

Wliether a private employer's exclusion of preg- 
nancy and pregnancy-related disabilities from an 
' (1) 
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2 .. - 

otherwise comprehensive employee disability income 
protection plan constitutes sex discrimination in viola- 
tion of Title ' VII of the Civil Rights Act of 1964 78 
Stat. 253, as amended, 42 U.S.C. 2000«, et seq. ' 

urrsBBST or < TEX u mi t kd states 

The responsibility for federal enforcement of Title. 
VII has been given by Congress to the Department 
of totice, the Equal Employment Opportunity Com- 
mils^on, and the Civil Service Commission. Under 
42 U.S.C. (Supp. ly) 20()0e^(f)(l), the Equal Em- 
ployment Opporturbity Commission may bring a civil 
action agaiost a private employer if, following the fil- 
ing of an individual's charge with the Commission, 
conciliation efforts fail. When the employer is a gov- 
emfnent, governmental agency, or political subdivi- 
sion, excluding the federal government, the Oommis- 

,sion may refer the case to the Attorney General for 
suit. When fec^eral employment practices are at 
the Civil Service Commission, in addition to exerting- 
oversight riesponsibility to insure nondiscriWa^pnf^ 
federal employment, serves as the reviewing adminis- 
trative authority for Title VII charges filed by in<k- 
vidual employees against federal agencies. 42 U.^.l 

, (Supp. IV) 20006-16. i ' V v * ■ 

. Both the Equal Employment Opppyttiiiity Ca 
mission and the Civil Service Con^iii^'(|| hayesis 
guidelines to effectuate the provisi»^tS^ j""^ 
Two of the EEOC guidelines, 29 cii*r^>,. 
1604.10j are directly applicable h&r^^^fvf^^^fl&^-i 
upon by both courts of appeals in sTit>|^t| of^'lifeir^^^^ 
decisions in these cases' (Wetzel v. tAl^^^Mutii^ ; 



\ 
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3 \ 
5U F;2d 199, 204, n- 5 (CA. 3) ; 6?i7&eri v. General 
Electric Co., 10 FEP Cases 1201 (C-A. 4>, opinion 
printed in the Supplemental Brief of all Parties to 
the Joint Petition for a Writ of Certiorari,' at 3a, 
n^7). 

Moreover, pursuant to Title IX of the Education 
Amendments of 1972, 86 Stat, 373, as amended, 20 
U.S.C. (Supp. IV) 1681, the Department of Health, 
Education, and Welfare promulgated regulations con- 
cerning pregnancy disability which were signed by 
the President and submitted to the Congress, Al- 
though these regulations are not applicable here since 
petitioners are not within the ambit of the education 
amendments, the validity of this administrative in- 
terpretation will be affected byHhe Court's decision 
in these cases. 

Also, since resolution of these cases will affect the 
responsibilities not only of private employers, but of 
governmental employers as well, the Court's decision 
will affect the Title VII enforcement responsibility of 
several federal agencies. ' 

STATEMENT 

, ThiQ. _,|)etitioner employers in the cases before this 
:;^urf >;Sj^ employers which maintain income 

disa^ilit^;^if6^ designed to help employees 

^ .^^h^jagh fi^l^^^J^^ernit^ leave policies are not directly in- 
. ^'votved in ei'ji s^^*hji^^ with the Miicies reflected 

in l;h^\E3ffl3 disability leave is treated 

under Si^;^^'^^^ as are al/other disabilities* 

See Fed^^i^^ktim^ Chapter 630, Silbchapter 13, § J3-2 

(Aprif C.F.R. 630.4di(b)\ 



thi^h periods of disability/ The plans, to which 
employees must subscribe, accomplish this by provid- 
ing the disabled employee with & percentage of his or 
her weekly income- during the period of disability. 
Both plans specifically exclude pregnancy disability 
2l^|a?i coverage, 
'.v ' _ ■ ■ 

1. Liberty Mutual Insurance Co. v. Wetzel 

This suit was filed as a class action, alleging a broad 
range of sexually discriminatory treatment,' includ- 
ing the exclusion of pregnancy from the income dis- 
abUity plan. The plan states that "[w]hen disabiUty 
from illness or accident keeps you away from work, 
your Income Protection Plan is designed to continue 
a portion of your usual earnings" (Br. of Lib. Mut. 
at A2). - 

p In addition to excluding disability from pregnancy 
or any cause related to pregnancy, the Liberty Mutual 
plan excludes disability caused by acts of war or un- 
declared war, attempted suicide or intentionally self- 
inflicted injury, or any disability not requirmg the. - 
attendance of a physician licensed to prescribe and 
administer drugs and to perform. all surgical proce- 
dures (App. 99).* 
. The employee covered by the Liberty Mutual plan 

■Other issues initially in this suit involved pay differentials, 
discriminatory hiring practices, discriminatory job classifications, 
and maternity leave practices. These issues were resolved below ad- 
vereely to the employer and are not befgre this Court. See 508 
F^d 239 (CjV. 3), certiorari denied, 42-1 U.S. 1011, and 511 F.2d 
199 (CJ^. 3), certiorari granted on another issue, 421 U.S. 987. 

* Citations to the Wetzel appendix appear as "App." 



pays 33 cents per one hundred dollars of salary (App. 
99) • According to thie petitioner's booklet, this is 
proximately one-third the cost of tha plan, and the 
balance ;is paid for by the petitioner (App. 99). 

On plaintiffs' motion for summarj' judgment, the 
district court held that the employe] -^s practice vio- 
lated Section 703(a) of Title VII and granted plain- 
tiffs' motion for partial summaif juigment (372 F. 
Supp. 1146 (W.D. Pa.)). The Third Circuit affirmed 
(511 ^F.2d 199). The court, of appea s^rejected peti- 
tioner's reliance on this Court's opinion in Geduldig v. 
AiellOy 417 IT.S. 484, holding that tlie consfltutional 
interpretation of Geduldig was not directly appli- 
cable to the statutory interpretation ojE Title YII. The 
court noted, and deferred to, the a])plicable EEOC 
jjuideline (29 C.RR. 160410(b)) which indicates 
that benefits are to be applied to pregnancy dis- 
ability on the same basis as benefits; are applied to 
other disabilities. The court of appeals rejected 
petitioner's justifications for excluding pregnancy 
from the disabilities covered H)y its plan, and con- 
cluded that the practice violated Title VII because 
**[t]he company's policy is neutral on its face but 
treats a protected class of persons 
manner. This is precisely what Title 
strike down." 511'Fid at 206--207.* 



* Libert;)^ Mutujtl did not oflfer to introduce 
port of its contention that the costs of includinlg 
disabilities preclude its expanding the coverage 
F^d at 206) • Instead, it took the position that 
ing pregnancy-related disabilities could not 
(App. 165, 194). 



in a disparate 
VII intends to 



liny evidence in sup- 
pregnancy-related 
of its plan (see 511 
the cost of includ- 
reliably estimated 
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2. General Electric Co. v. Gilbert 

This suit WHS also filed as a class action, limited to 
the issue of exclusion of pregnancy from €^E'8 dis- 
ability income protection plan. The plan, which in- 
cludes sickness and accident coverage, as weU as life 
and medical insurance components, states that "[t]his 
plan is designed to help you and your dependents 
meet the threats to- security that are brought about 
by loss of wages through death or disability and the 
medical expenses which occur whgn you or one of 
your dependents have a sickness or accident" (III 
App. 1062).'. The plan excludes only disability from 
pregnancy (or suffered while absent from work due 
to pregnancy, see II App. 423) or f rom compUcations 
in connection with pregnancy and childbirth (HI App. 
1066).' The QE'Sickness and Accident Insurance Plan, 
at one time financed partially by employee^ c^tribu- 
tions, is at present financed totally by the employer 
(III App. 1067), which is a self-insurer (I App. 175. 
241). 

' Following a trial, the district court held that the 
exclusion of . pregnancy-related disabiUties violaW 
Title VII's prohitjition against sex discrimination. The 
court of appeals affirmed, finding that the exclusion 
is sex-linked and a violation of Title VII, and that 
pregnancy-related disabilities do not differ signifi- 

• Citations to the Gilbert Appendix appear as "(volume no ) 
App." ' ; ' 

' Coverage is included, inter alia, for elective surgery, for dis- 
abilities resulting from self-inflicted injuries (including attempted 
suicide), and for disabilities resulting from an employee's com- 
mifflion, or attempt to commit, an assault, battery or felonv (II 
App. 608, 614-ei5)^ , , J' V 
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cmtif from other disabilities^tjovered by the plan. As 
in Wetzely the court rejected the "voluntariness" dis- 
tinction offered by the employer, finding that the plan 
covers other disabilities voluntarily incurred (Ji 
Supp. Pet: 6a-7a)- The court, as did the Third Circuit 
in" TTeteeZ/ rejected petitioner's veliojice on Geduldig, 
su^a, noting that Title VII 's standards were not the 
same as those applied by this Court in Geduldig. 

Unlike the petitioner in Wetzel, GE had offered 
evidence in the district court on the issue af increased 
cost of inclusion of pregnancy benefits for the pur- 
pose of disproving intent to discriminate: The district 
court viewed the cost evidence within the context of a 
business necessity defense, and found that' the, stand- 
ard imx)osed by that defense was not proved by the 
cost evidence. The court of appeals held the cost evi- 
dence irrelevant, noting that it was not offered as a 
business necessity defense (and, indeed, that such a 
defense was specifically disclaimed), but to disprove 
the possibility of proof of invidious intent left open 
by Geduldig. Because Geduldig was inapplicable, the 
court of appeals ruled, it had no occasion to consider 
the cost evidence (Jt. Supp. Pet. lOa-lla and n. 23). 

BUIDCABT OF ABOUBCBNT 

By including sex as one of the prohibited bases of 
discrimioation in Title VXI of the Civil Eights Act 
of 1964, Congress aiacted a btoad prohibition against 
emploj^ent practices which differentiate between 
employees on a sexual basis to the detriment of either 
sex. See Ft*^pa*ncfc v. Bitzer, 10 FEP Cases 956, 
(O A. 2), certiorari granted on other issues, Decem- 
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ber 15, 1975 (No. 75-251).- The disability insurance 
plans at issue here eomprehtosiyely cover all sub- 
stantial risks of employee income loss due to dis- 
ability except for pregnancy-related disabilities. Their 
net effect, therefore, is to subject only women em- 
ployees to a substantial risk of total loss of income 
because of tedporary mfedical disability. This is neces- 
sarily a discrimination on the basis of sex in prima 
facie violation of Title VII, regardless of the extent 
to which women as a statistical group benefit from 
the plans' coverage of other causiSs of disability. 
Whether or not the latter consideration might m 
other circimastances justify special treatment of preg- 
nancy coverj^e within a diflabiUty' plan, it cannot 
compensate for subjecting onlyrisvonien to the risk of 
disability without inqpme protection by total exclusion 
of pregnancy-related disabilities from the present, 
othersvise comprehensive plans. 

This Court's decision in Ge^uldig v. Aiello, 417 U.S. 
484, is not to the contrary. As the six courts of appeals 
which have addressed the issue have unanimously 
stated, the Court's hold ia Geduldig that the , Four- 
teenth Amendment permits a state to proceed one step 
at ,a time in enacting a disability benefits program 
does not require or even suggest that Congress' com- 
prehensive (rather than on€|-step-at-a-tii?ie) proldbi- 
tion of an forms of sex discrimination in employment 
in Title VII should be interpreted to permit exclusion 
of pre^ancy coverage froin otherwise comprehensive 
employee disability Insurance plans. 

Nor did the courts below err in relying on the 
applicable guideline of the Equal Employment' Oppor- . 



tunity Conamission. Thej^ is no indication that the 
guideline's contrary to congressional intent, and this 
Court has explicitly stated that thiB fact the responsible 
agency has changed its position on an issue does noj 
mean that its curxerit interpretative regulation is not 
entitled to judicial deference. 

Finally, petitioners' asserted justifications for the 
j^regnancy exclusion do not constitute the showing of 
business nfecessity required to rebut a prima fade 
violation of Title VIL The justifications oflEered here 
are solely cost-relatedj-andr petitioners have not shown 
that the cost of a disability insurance program which 

, accommodates pregnancy dis^Uity w6uld> in some 
uianner be prohibitive.^ Regarilless of w^iether^ sotne 
actuarial-base(f nfethpd of insiiring the risk* of preg- 

< nancy^relSted disability might/be devised that would 
apportion the costs of the program fairly and still be 
consisteiifwith Title VII, the complete exclusion pre- . 
sente4 in these cases is prohibited by Title VIII 

ABQUMEKT 




TITLE Vil FOPBIDS THE COMPLETE EXCLUSION OF PREGh 
NAKCY-^kELATBD DISABILITIES FROM THE BENEFITS AF- 
FORDED BY AN EMPLOYEJl;S INCOME PROTECTTON PLAN 

WHICH PROTECTS EMPLOlfEES AGAINST OTHER, SIMILAR 

■ * I-'' ' ■ ' ' ■ . . 

/DiSABILITiES 

A« THB EXCCUSION OF FREONANCY-RELATED DISABILITr TBOM THE 

In enaetmg Title VII of .the Civil Rights Act of 
1964^- Congress established a broad prohibition of ,un- 
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equal treatment by eifiployers -of their employees on 
the basis of race, religion, national origin, or sex. This 
Court, on the seVjeral occasions when it has considered 
Title yil in the context, of racial discrimination, has 
recognized that CJpngress' purpose in enacting Title, 
yil was "to assure equality of employment apportu- 
gitiesrand to eliminate those discriminatory practices 
and devices which have fostJiped raciaUy stratified job 
environments to the disadvantage minority 
ZQjiB:\ MoDov>nell Douglas Covji^ y.l^reen, 411 U.S. 
792, 80p.,See also 6?n^^s v. Duhi^ fiower Co., 401 U.S 
:-424, 429-430. Since Section 703 (a> established a similar 
prohibition for discriminatory practices based on sex, 
Phillips v. Martin, Marietta Corp., 400 U.S. 542, it is 
clear that Title YII was intended . as weU to eliminate 
employment practices* which disparately treat men 
and women: 

In forbidding employers to,, discriminate 
against individuals because of tKeir sex. Con- 
gress intended to strike at the entire^ spectrum 
of disparate treatment of men and women - re- 
siilting from sex stereotypes. 

•Petitioner GE -ar^es that a benefit of employment is less 
significant" than an employment opportunity and is afforded less 
protection by Title VII (see Br. of GE at 63-64.). The Act, how- 
ever, specificaUy states (Section 70a(a)) tliat "ifis an unlawful 
employment practice to "fail or refuse to hire ♦ f, or otherwise 
to discriminate ♦ ♦ ♦ with respect to comiJensation, terms, con- 
ditions, or privilege^ of employment, becau^: of ♦ ♦ ♦ sex" 
indicating no difference between its prbhibi*tioS%f discrimination 
in hiring i^d in. other areas of employment practices See 29 ' 
CJ-R. 1604.9(b),, the EEOC guideline whicll prphibits discrimi- 
nation in the application of fringe btinefits^n;similar terms, which 
is set forth at p. 33, infra. See also Rosfih v. P^lia Service Electric 
<6 Gaa Co., 477 F.2d ?0 (CJL. ^ ; Rogers v. Equal Employment 
Opportunity Commisaion, 464 F.2d 234 (CA. 6) . 



• Sproyitt f . lfn»Y«d, itn««, l^., 444 F.^ 3*94, 1198 
. fC4. '7Xr/cei^orari de»ie&/.4i04^ ll^.*991. Although 
"^€8ettt$; jidicilalvst ^shallenges 

^ made taiMTttle ^11 h^, for^tlj»i thost part, arisen 
in ^&t^^ consi^^i:!^ pijjictifees folm^to affeet^^- 
^ ployees .detrimen^^ pi^ a.^ragitU&basi8, those sCand- 
ardsTarV^ltially applicable' W se 
.provide Mfiper« gfiidance «for deciding whether the 
practice ^^Stes- Title yil. Paimer v. General Mills, 
Inc^, 513 F.2d 1040,* 104^1043 ^.^^l ; Bowe v. 
Colgate, PalmoUve Co., 489 F.2d 896, 900, (C. A. 7). 

Irf Griggs, suiyia, this Court held that ** [tt]he Act 
proscribes. not only overt discriminatign but also prac- 
tices that are fair in 'form, but* discriminatory in 
operation" (401 "XT. S. at 431), and ^phasized that 
. "Congress directed the thrust of the Act to the con- 
sequences pf^ employment practices, not simply the 
' inoti^atibn" (td. at 432). See also Alhermrle Paper 
Co. \. Moody, 42^ U.S. 405, Accordingly, an employ- 
ment practice may be foimd to be a prima /octe* viola- 
tion of Title-VIJ's prohibitii^n against sexual discrim- 
ination eithe^* V proof that it is specifically directed 
only at (Wie sex. Weeks y. Southern Bell Tel. d Tf. 
Co., 408 F.2d'288 (C^. 5), or by proof ?that the ]p^c- 

* tice, however sexually neutral it^i)pears to be, affects 
primarily meihbers of ^^ne ^efc;^c^ v. Phillipis 
Peiroletm Co.,uf ^.2A 159 xW^^^ 

The disability .insurance plans- before 'this Cpml 
both specifically fexclude pregnancy disability i'rom 
their otherwise compreliensive coverage. Th^ imder- 
' lyiri^ purj^ose is^of course, j»to protect the disabled 
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employee against the twin hardships of loss of income 
due to inability to work and medical expenses. The 
disabled p^eg^ant employee, however, is no less affected 
by the need for such protection than is any other dis- 
abled employee. And, in contrast to thfe other, quite 
unusual causes of disability not covered by the Lib- 
erty Mufual plan which affect both men and women 
(see p. 4, supra), "Ip]regnancy is," as the court of 
appeals stated in G?i%,f, "a condition unique to 
women" (Supp. Jt. Pet. 4a). 

The net result of the pregnancy exclusion in these 
plans, therefore, is to subject only women to a sub- 
stantia^ risk of total loss of income because ^f tem- 
porary m edical disability.' Men (and, of course, 

diti^t^e^T'^.r^ '° distinguish p.-egnancy from the con- 
?^ Sr of thorr ^especti^:e plans to justify its exclusion 

(see Ur. of Liberty Mutual 16-19; Br. of GE at 62-66) Pri- " 
mary reliance ,s placed on the proposition - that pre«^^^^ Is" 
^^untary condition, and not a sickness or a disease/anSfore 

"^Tt^'i ^'"P^"^- insurance pr^"' 

designed to provide benefits to employees unable to work^to 
sickness or disease-related disability. » woric aue to 

51? ^^J^rfi^ -S^' "i'^'* ""^S^'* distinction {Wetzel, 
f-^ t.^^^^"^^'*- S»PP. Pet. at 6a-7a). Bo h plans 
cover disability which result from voluntary aotit itiS such ^s ' 
sports injuries or venereal disease \ which, MlSpregn,^;, ^ 
laTb^^T^f ^consequence of voluntary sexual Xities sfnS 
larly, both plans cover voluntarily incurred'disabilities restdt^c 

or d sease. In addition, pregnancy may not always be volunto^ 
and the complications of pregnancy, which are a Lioness no"^^: ' 

nnrVliW'"" ''''^'''^^ ^^ '^ petition pll 
(App. 99 III App. 1066 . In short, the purpose of these niZl 
.s comprehen^vely to provide a temporal^ ^ of S£ to 
employees im^ble to work due to physical disabilit>' 



140 



13 

uromen physically unable to become pregnatot)- are sub- 
^ j€?ct to no such risk under the General Electric plan 
and to only slight risk of that consequence (a risk 
also shared by all the women) under the Liberty 
Mutual plan. 

The fac{ that the plans subject only some^ rather 
than all, -of .the women^ employees to this substantial 
risk is not significant for Title VII purposes, since 
it is settled that the A^t' affords protection against 
discriitiinations based on sex (or race, etc) plus 
another characteristic. See Phillips v/ Ma/rtin 
Munetta Corp., supra (employment distinction based 
on parental status 'excluded only women) ; Spro^fts, 
supra (employment distinction based on marital 
statiis excluded only women). 

Nor, in our view, can there be a basis for rebutting 
the p:^ma facie discriininatory effect of the preg- 
nancy ""exclusion in thej fact that women (if not absent 
from work duq to pregnancy) are entitled to share, 
equally with men in the benefits afforded by the plans 
for, no^-pregnancy-related disabilities. Even if it 
could be shown that women as a statistical group are 

■ receiving a larger proportional -share than men of 
these other benefits, that would not compensate for 

■ , " * » ' ■ *♦ - ■ 

■ is no feexually neutral basis for the exclusion from^these plans 

. of pregnayjcy-related disability. 

To the extent the pregnancy exclusion may reflect concern with 
possible malingering or with the possibility that the eftiployee 
may not return to work after the period of disability, there are 
obvious means available for dealing morev^comprehensively with 
those concerns without discriminating against pregnancy-related 

, disabilities. / ' 
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the ftwt that only women (including women -who may 
never ireceive any benefits) are subject under the 
plans to a substantial risk of total income loss because 
of medical disability. Insulating men from that risk 
while leaving women subject to it is necessarily dis- 
criminatory— regardless of whether evidence of costs 
I and actuarial statistics could , ever be used (short of 
\ a showing of business necessity, discussed in point 11, 
infra) to rebut the prima fade inference of discrimi- 
nation that would arise from special treatment (such 
as increased employee premium charges or reduced 
b^e^ts) of pregnancy coverage within a comprehen- 
siv^disa bility plan." The latter issue is, of course, 

'^^•An employer providing such special tre^^tment of employees 
requiring pregnancy coverage might thus seek to distinguish be- 
tween a statistical rebuttal of a prima facie inference of discrimi- 
nation and the showing of business necessity required to rebut a 
^prima facie inference of a violation (when tlie inference of dis- 
crimination remains unrebutted). Whether Title VII permits such 
statistically based "play in the joints" is a matter of controversy 
that arises in various contexts. See, e.g., Manhart w City of Lo% " 
Angeles, 387 F. Supp! 980 (CD, Cal.), pending on appeal, QA, 9, 
Nos, 75-2729 and 75-2807 (involving^^ [employee pension artnuity 
plans). The Equal Employment Opportunity Commission htvs, for 
the most part, taken the position that disparate treatment of in- 
dividuals on the basis of sex (or race, etc.) can be justified only 
by a showing of business necessity, and' not merely by Veliance on 
statistical characteristics of a protected class to which those indi- 
viduals (who may or may not be typical of the class) belong. On 
the other hand, a pertinent^ regulation of the Wage and Hour 
Division of the Department of Labor under the Equal Pay Act, 
77 Stat 56, as amended, 29 TJ.S.C. 206(d), intei-prets that Act as 
^ permitting some flexibility in the present context : 

^ConMbutions to employee benefit plans. If employer contribu- 
tions to a plan providing insurance or similar benefits to employees 
are equal for both men and women, no wage differential prohibited 
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not before the Court- smce both of the plans here 
totally exclude pregnancy-related disabilities from 
coverage. 

Petitioners pi both cases appear to argue that the 
exclusion of pregnancy benefits does not violate Title 
VII because there is no distinction between men and 
women under the exclusion (see, e.g., lA]x Mut. Br. in 
Wetzel at 21), siiggesting that, because men do not 
become pregnant, the exclusion of pregnancy bene- 
fits>^, does not disparateJy- treat men and women 
employees." ■ 'I :^ / . ; v->, * *'> ^. 

The fact that women h^ve differeiif physical attri- 
butes^from men does not, without mtore, ju^ti^ apply- 
ing different rules to won^en e^&^lo^e0s base^ 
attributes. "Discrimination is tio^tb^^ b^\^^ 
[undjBr Titl^ ^I] imder the guise of physic^! jpr^p^B^!^ 
ties possessed by one sex." Sprogis, supra, 444 F. 2d 
at 1198. In cases where "^mploybent practices which 

by the equal pay provisions will result from such paymei^s, even 
though the benefits which accrue to the employees in qiiestion are 
greater for one sex than for the other. The mere fact that the em- 
ployer may make imequal contributions for cfmployees of opposite 
sexes in such a situation will not, however, bo considcrjed to indi- 
cate that the employer's payments are in violation of section 6(d), 
if the resulting benefits are equal for such employees." 29 C.F.R. 
800.116(d). 

" To this end, both Libeily Mutual and General Electric place 
primarj' reliance on this Court's opinion in Gcduldig v. Alello^ 
supi*a^ which held that tlie exclusion of pregnancy disability from 
a California disability iifturance, social welfare program did not 
violate the Fourteerxth Amendment by invidious^ discriminating: 
against women. For the reasons set forth below .'(see pp. 18-22, 
infra) y the decision in Geduldig does not establish that the prac- 
tice here is not a prima facie violati^in of Title VU. 
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detrimentaUy affected Women employees were fes^ -' 
on physical properties of Women generally, this juiti^ ' 
fication has not been accepted as a barrier to 
establiahment of a prima facie case but has beeiV itim-' 
sidered only in the context of whether the busing: 
necessity defense justifies the- sexual classification; 
the sexual effect of the particular practice inyipiy^i); 
For example, in kosenfeld v. Smithern Padfic^ituiii^i 
pany, m F.2d 1219 (C.A. 9), the employ«i^ refUfied- 
to assi^ women to certain jobs, based in partion'^ij^'^- 
view that the "arduous nature of the wotk^ifet^t^ ' 
activity renders wraaen physically imsuifc^ fo^o^gi:^ 
jobs" {id. at 1223). l-he court in Rpsenfddikovi^^}- 
exclusion of women to be a prima fade yiiMMi^i^l' 
Title VII, and then examined the ^'strenubiis i^^^^ 
demands" defense to see if sufficient justii:6ati6n fc 
the practice was presented. Spe . also -Boii/i'-ii*^^^^^^ 
JTee^s, ^lep^. (weight lifting limitations 
^tojwomen -wejre & prima /odte'Viijlatiop) ;,^a<^^o^:V5 ■ 
South Central Bell m. 4 T-eU eo., 303- Ig^pp^S^^^^ 
(M.D. Ala.) (Weight liftingf requireriieki ^'a^^ 
possible unavailaklity' . of . restroom i^Jilpi^gi; V 
not justify exclusion of women) ! . • ^i' - ■ ^ ^ 

In ^uni, the- classifying factor, i^ygti^n^^j^'^.^ 
capable of being api^M; to both sexei^,; b&^is' fid 
sexual in nature. Ac'coraingly, while iiiearly^fi^^ 
abling eonditidnis "are cpY;0red, one wJiiclil is tied" di-: 
rectly to sex is not. .%en though "the pr^gna^ 
fication— involving a dichotomy between prfegi^ari^ 
males and i?on-Rregnant jiersons^j-m«3^ iJe 
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a sexually "neutral" policy, not aimed at l^omen but 
only at jel particular disability (see Geduldig v. Aiello, 
supra, 417 U.S. at 496^97, n. 20}^ the prima facie 
case pf discrimination imder Title VII is not dis- 
proved. For the pregnancy exclusion iS, nonetheless, 
an instance of the application of an employment prac- 
tice only to women, resisting in the denial of a benefit* 
And it is settled, under Title VII that when an em- 
ployment practidfe" has the.^^ptactieal effect of distin- 
.guishing among employees on the basis of a p^hibited 
factor to the substantial detriment of .one such class, 
a prima facie violation of the statute, has feeeii piV^ 
"Congress directed the thrust of the'^Act to th^^^cow^e- 
quences of employment practices,^ not simply the moti- 
vation." Griggs, supra, 401 U.S. at 432." 

" Accordingly, all circuits have accepted the view that a sta- 
tistical demonstraCipn of a substantial dis{)«rate effect, regardless 
of mdtiyation> c«;^;^aracteristic cpvere^^ 708.(a), is a 

prirm faciie yi^^^ Title Yll: B^d^ CJiapter^ ?^^^ v. 
Beech^r, 604 F. 2d 1017, 1020, n. ^^(CA."l);(^^tidirari deiliedi.42X 
U.S. 910; Ui}it€d States v. Wood, Wire and ^Sfetal Lafh^ InVl 
' Union, Local No. ^6, 471 F. 2d 408, 414, n. 11 (CJl. 2)-, cerPforiri^ 
denied, 412 U.S. 939; Cavimonwealtk of Pennsylvania v^^WciVZ, 
473 F. 2d 1029 (CA. 3) (en banc) ; United States y. C <& 0 By. 
Co., 471 F. 2d 582, 586 (C.A. 4), certiorari denied, 411 U.S. 9S9; 
United States v. Hayes Int'l Corp., 456 F. 2d 112, 120 (C. A. 5) ; 
Banner, supra, 447 2d at 162; United States v. Masonry Con- 
€raaars Ass'n of Memphis, Ind., 497 F. 2d S7l, 875 (C.A. 6) ; 
Vnited States v. United Bro. of Carpenters and Joiners, 
Local 169, 457 F. 2d 210 (C.A. 7), certiorari denied, 409 U.S. 
851; United States' rlN^ L. Industries, Inc., 479 F. 2d 354, 368 
(C.A. 8) ; United States v. Ironworkers Local 86, 443 F. 2d 544, 
550-551 (C.A. 9), certiorari denied, 404 U.S. 984f il/wZZcr v. U.S, 
Steel C<yrp., 509 F. 2d 923, 927 (C.A. 10) ; Davis v. Washington, 
512 F. 2d 956, 960 (C.A.D.C.), certiorari granted, Xo. 74-1492 
(October 6, 1975).^ 
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B. THia couirr'a decision in GtbvLbia v. aikllo nms not bak a 

nNDINO THAT A CLASSmCATION BASED, ON KREO NANCY SlOLAlTS 
TITLE VII , " ; 

Both employers place ptrimary reliance gti' this 
Court's opinion in Geduldifv. Aiello, supra, cSntend- 
ingxthat the holding of that case is "disp0sit|ve" of 
th^r^issue before this Court (e.£.> Pr. of GE at 26). 
There are, howeyer, important clffierences between the 
context In which Gediildig-, a J^ourteenth Amendment, 
social welfare case, arose, and the applicable require- 
ments of Title VII. 

Accordingly, sLx courts of appeals— the only appel- 
late courts which have considered the issue— have 
stated, in holding or dictum, that Gedulkg did not de- 
termine the validity of the pregnancy exclusion in the 
context of .Title VII 's statutory prohibition of any 
discrimination based on sex, and that such; exclusion 
could amount to sex discrimination in violation of 
Title VII. See, in addition to the opinions of the two 
courts-, below, CommunicationssjV others of America v. 
. Arn^Hcan Telephone and, Telegraph Co., 513 P. 2d 1024 
• (C.A. 2), petition for a writ of certiorari >pending^ 
;iCo. 74-1601; Satty yf Nashville Gas Co., 11 FEP 
Cases 1 (C.A. 6)"i; Butchisorv v. Lake Oswego School 
District, 519 F. 2d 961 (C. A. 9; Tyler v. Vickery, 517 
2d\l08 9 (C.A. &)." The two courts below have, of 

" Iir Satty and Hutchison the question was the use of accumu- 
lated sick leave, rather than exclusion from a disability'program. 
However, -the opinions of the Sixth and Ninth Circuits wnsidered 
the situation as equivalent to that presented by the exclusion of 
pregnancy from a disability program. The Fifth Circuit dpinion 
m Tyler is not addressed to a sex discrimination claim, but in dis- 
tinguishing between constitutional and Title VII standards for 

J ! 
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course^ explicitly held that exclusion of pregnan<gr-and 
pregnancy-related disabilities from a general disa- 
bility program does iunoimt^ unlawful sex dis- 
crimination in violation of Title VII." - 

In Geduldig this Court beld that the exclusion of 
pregnancy; and pregnancy-related disabilities from a 
state-nm program of employment disability insurance 
for private employees does not violate the Fourteenth 
Amendment by invidiously discriminating against 
women. , % ^ 

As the court of appeals decision)^ distinguishing 
Geduldtg have noted, questions arising in the social 
welfare context " undei the Fourteenth Amendment 
differ significantly from the issue of statutory con- 
struction involved here. The Fourteenth Amendment 
does not prohibit a policy which, while treating people 
differently, is reasonably related to a legitimate state 
interest. In order to prevail a challenger has the 
burden of showing that the classificaticm is hot^ra- 

determinuig discnmiination the court in dictu/m discusses Geduldig 
and inclicates its concurrence with the othei;^ircuits tliat Geduldig 
does not govern a Title VII cli^im 6i discrimination regardijqjg^the 
differential treat mfent 'of pregnancy disability. See also HolinAu^ v. 
Compton dk Inc., 514 F.2d 651 (C.A. 8), which implicitly 
finds Gedvidig decisipn iitapplicable in a Title-VII context. 
, " Co^igress has also given the question attention since this Qciurt's 
decision in Geduldig. See' pp. 24-26, irifra. 

" The principal cases relied on in this Courtis opinion .in 
Oedvldig sj^ifically emphasize the fact that they deal with social 
welfare legislation. See Jefferson v. Hackney ^ 406 U.S. 535, 64ft- 
547 ;l>andridge v. WUMm^, 397 U.S. 471, 485; Williamaon y. Lee 
Optical Co , 348" UJS. 483, 489. . ' ' 



tionalljr related to a legitimate state poUcy, or that it 
. is invidious, 

Title VII an the other hand is directed not only to 
deliberate or irrational acts of employment discriifii- 
nation. Under Title Vl'l, a pradtice which is lieutral 
on Its f^ce and is not either irrational or a pretext for 
^ diserin^ination is nevertheless discriminatory if it has 
; - a substantiar disparate effect on a protected class. See 
V p. 17, supra, imd cages there cited. See also Wallace 
r * V. Debron^Corp., 494 F. 2d 674 (€.A. 8)'; Gregory :y, 
Lttton Sustems, /nc., 472 F. 2d 631 (C^. 9). *h 

Indeed, this . Coiirt " in G^ecfwZ^ii^ sipecifically belied 
(417 U.S. at 495) on thfe, proposition "that, consistently 
with the Equal Protection Clause,, a jStatfe /may take 
one step at a time, addressing itself to the p&ise of 
. the problem which seems most acute to the fegislative 
mind. . . . The legislature may select .one phase of one 
^ fipld and apply a remedy there, neglecting the 
others. . . : Williamson v. Lee Optical Co., 348 U.S. 
483, 489 * * *." BuA, in contrast to the state legisla- 
. tion at issue in Geduldig And H'Williamson, €ongrea& 
in Title Vli tooi the broad view that all forms of 
; employment discrimination-on the basis of race, sex, 
religion and national origin— should be abolished. 
. Congress, in other words, decided to cover the-field 
comprehensively rather tha^ jfeake one step at a 'time. 

That Title yil standards are more stringent than 
the rational basis standard under thfe Fourteenth 
Amendment is well recognized, both by Congress and 
the courts. The extension of coverage to the states as 



eniployers in the 1972 amendments to Title Ytl rep-- 
resented -an at least impficit recognition by Congress 
that Fjpiirteentb Amendment standards," to which the" 
states" were already subject as employers, are in^some 

' respecfts: less exacting than Title VII standards.' 

And), in several factual contexts, the differences be- 
tween Title VII and Fourteenth Amendnient stjind-^ 
ards Ijave been found by the courts to require different 
legal results. State protective labor laws restricting 
the weight 'women can liftjn the hours women can work, 
or other conditions of women's employment, have tra- 
ditionally been upheld uifder the Fourteenth Ainend- 
ment as i>ermissible^' regulation of the public health 
rtnd safety.'* Under /ii'itte VII, however, state maxi- 
miini-hciur and weight-lifting laws for women, which 
have the effect of limiting their employinent oj^por- ' 

v tunity, have uniformly been struck down. Weeks v. 
Southern Bell TeL & Teh Co., supra; Rosenfeld v. 
Southern Pacific Company, supra. Similarly, in 
Goesuert V. Cleary, 3$b U.S. 464, the Court upheld, 
against an Equal Protection attack, a state law re- 
stricting employment opportunity in btirtending to 
womeil whb were the wiv^s or daughters of*niale bar 

" In West Coast flotel Co. v. Parrlsh^ 300 U.S. 379, 398, in up- 
" holding a^tate minimum wage law for women as protective legis- 
lation, the Court stated : . . i 

"[T]imes without^ number we have said that the legislature is 
primarily the iMt^ of the necessity of such, an enactment, that 
every passible Resumption. is. in favor of its validity^ and that 
though tlie court may hold views inconsistent with the wisdom of 
the law, it jnay not be annulled unless palpably ii^f^cess of legisla- 
tive power;" ' 

•' • . " / ' . 
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owners. A contrary result was reached un<ier Title 
Vli since it 'could not be shown that male sex was a 
.bona fide occupational qualification necessaiy to the 
performance of the job. Krduse v. Saciamento Inn, 
479P, 2d 988 (C.A. 9).". 

In short,- as the courts of appeals have ufianimoiisly 
held, thia fact that a policy has been hield not to violate 
the Fourteenth Amendment is not a holding* that it 
does not violate' T^itle VII. Accordingly, the primq 
fade cases of statutoty violation shown here (see point 
lA, SMpra) stand , lifetrebutted- by petitioners' reliance 
on'Geduldig. ' ' 

C. QUIDELINES . ISSUED BY TlfE »E8PON'fillBLE ADMIN18TRA*r,VE>GKXpV " 
. "tPRprEIltY IKTERPRET TlTlj; Vli; TO \BROniBlT THE EXCLUSION OF 
PREQNASrcr-REI^,"!^ DISABILtTY FROM AX OTHERWISE COMPREHEN- 
SIVE DISABIWTY BENEFITS PLAN ' 

^The Equal Employment Opportimity. Commission 
sex discrimination guidelines, 29 C.F..R. 1604.9 and 
1604,10, explicitly provide that disabilities caused by 
pregnane^r are, f6r purposes of disability insurance, 
plans/to l)€! ti-eat^d as are alL.other tempora^-y disabili-, 
ties. 29 C.F^R. 160440(b).'* The courts of appeals in 
])pt\\ Gilbert and TFie^ecZ relied on the guidelines, indi- 
cating that they are entitled to "^great deference" 
(Wetzel, 511 F. 2d at 204^; mpert, Jt Siipp. Pet.- at 

" See .also Kofch v. Board of River Pilot CommmvMiBrs - '^ 
U.S. 5J52; 7>fejr>. Vickery, olT* F.>2cl 1089 (C.A. 5)iMjVA 1. 
jfTmi/an, 520 F. 2d 492 (C.A. 6), petition for a writ of certioraiiv 
pending, ?To^7^>-7.34. • ii^ 

"The EEOC Guidelines are set forth in tjie Appendi*. infra ' ' 
, p. 3.1. X . . / , , 
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5a, h. 12). This Court has consistently paid such defer- 
ence to guidelines properly issued by fed^eral agencies 
given the responsibility for th^ir promulgafion. See, 
e.g. Albemarle Papef Cj^.^ Moody, «tt"pra/ 422 U.S. 
at 431^, Griggs Duke'' Power Co., supra , iOVll.S. at 
■ 433-434 ; Udall v. TaZ^n; 380 IJ.'S.^ 1. 

Petitioner GE cpnten^ that the EEO<p Guidelines 
ajre not entitled to judicial deference because thigy 
were not issued contemporaneously with the congi^es- 
sional statute they interpret, and because. EEOC has, 
in the past, taken an assertedly contrary view. While 
there are circuiflstances in which such guidelines may 
not be entitled to ^udicial^deference, see, e.g., Espinozd 
V. Farah Manufacturing ^7o., 41^ U.S. 86,' this 19 not ^ 
case in which the guidelines ; are inconsistent with 
obvious ^congressional intratt.**' Further^ this Court, in 
^spwoe^did not state that simply because a guide- 
line is noi issued contemporaneoiMy with a statute, 
pr because an agency changes its i>osition on an issue, 
guideline is due na deference. To the contrary, the 
^^Court in iJ^ptno^a specifically noted; that the Com- 
mission had changed its position on the issue involved 



}J ln £$piru:^ this Court held that the term ^^tional oriffJbP' 
dn l^tl^e Vn did. not prohibit diacnmintition on the basis of an 
indikdual^s status' as an alien. The EEOC ]|;uideline had inter- 
preqlMl ihe term ^national origin" to include discriminatioti on the 
baifioj) of citizenship. The Court held that this guideline iveas not 
p^id i^ it meant that there eould be no <iis6ldmination on t^e hssiB 
6f dtixenship cilone^ lmt tl\at it cpuldbe t^d ii^ situations where 
a cit&^nship requirement would have the effect of discnmination 
oU .^l^e basis of national origin,* a: problem not presented in. 
^^nMo. See 414 JCTiSi at 98. ^ ; 



there and stated that "[t]he Ctpimission's mor^ recent 
interpretation of the statute in the guideline * * * is 
no doubt entitled to great deference" (414 U.S. at 94) 
while holding that it must nonetheless 6e rejectedJ^e- 
cause of what the Court^found to 1^ ''an obvious con- 
gres3ionQl intent'' to the contrary (ibid.yy^ 

Here, not only is there no indication of a Je^isl&tife 
intent contrary to the Commission's guidel^es in the 
legislative history of Title Vll/^ there is also some 
recent indication that Congress does not disagree with 
that interpretation. This iv!^sults from the fact that^ 
Congress recently had the opportunity to review 
closely analogous guidelines promulgated^ by the^Dp- 
partment of Health, Education, and Welfare. Those 

^^In addition, the Court in Espinoza found some federal em- 
ployment practices to be in conflict with the EEOC guideline 
discussed in that case. 414 U.S. at 89-90. In the present case, 
federal pregnancy le^ve practices are fully consistent with the 
guideline at issue here. See p. 3, n. 1^ supra. 

The Office of Federal Contract Compliance of the DepartSient 
pf Labor lias issued guidelines concerning sdx discrimination by 
federal contractors, which state that, in the area of contributions 
to irtBiirahce plans, an employer is not in violation of the guidelines 
if his contributions are tlie same for both sexes, or if the resulting 
benefits are equal. 41 C.F.R. 60-20.3 (c). However, more recent 
proposed guidelines published, but not yet adopted, by OF(CC 
state that pregnancy and pi^gnancy-related disabilities r^st, 
under «Ji cftpployer's insurance plan or sick leave policy, be treated 
as a temporary disability, subject to the same treatment as all 
other temporary disabilities. 38 Fed. Reg. 85338. ' 

"The excerpts from the legi^ative history of the proposed 
Equal Rights Amendment quoted by petitioner 6E (Br. 37-41) 
do not purport to interpnet Title VII and do not discuss th^e ques- 
tion of pregnancy coverage in diiSability insurance plans. 



n-egiilntions (45 C.F.R. Part 86, as added, 40 Fe®Eteg. 
24128), which d#al with %e jftsueipf^feex discriiid^ 
imtipn^n fedferally a3S^feed^ducational institiftionSy 



we^ promulgaited at the direction o^^ongres8,?>§8ee 
Title IX of tlie Education Amendments <^972, 20 
U.S.C. (Supp. II)»1681, and si^Ibd by the^^esident 
The underlying stdttute, with exceptions i^tfihere rele- 
vant, prbvides" in pertiiient part ^J^hat (20^tr.S.C. 
(&npp. II) 1681 ((j) ) : ? \ * 

• ^ N# persojp in the Uni^d States sh^lf, on the 
basis of sex, be excluded from participation in, 
•be deni|d the beij^f(ls of, or 1)? subjedied^to 
discriminatioi* uitidgr any 'education pro-am 
activi^ ' receiviiig ^JFe^^ral financial assist- 



. aiiee * * r. # : 

Section 86.57(c) of the Regulations (^^ed. Reg. 
24144) adopted to imj^ement this provisioUj^specifi- 
ci^lv. Hates: m - ; ' ^ ^ 

^ ^ (g) Pregnancy as o tempo fary dtscbbilit^ A 
^ ^ recipient shall treat pfegnanc^*ci^db?f!th, fafee 
■s> #pregn2aicy, terminatiqjiji of pregnancy, and rP 
CO very ^ferefrom and any ^n|porary ai^bi^ity 
■i- r^lultLnglherefrom as^^anf^ other temj^orary di& 
ability for alj^job rdated pui^oses, i|^cludii^ 
commencement,* duration, and "extensions of 
leave; pajrment o^^isabiHfy inconle, accrual o|i 
seniori^j^ arQr M5i|ier "benefit or ser^ce, and 
reinstatement,, and under any fringe benefit 
tiffered to employ^? by virtue o£,employm4faC* 
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This regulation is essentially similar to the EEOC 
guideline (Appendix, Anfra) at issue in this ease. 
Ai^ordin^ly, if the HEW guideline and, siihilarly, the 
EEOC^ guideline*^ were in conflict A\ith congy^^ssional 
intent. Congress had thfe opportunity to so indicate by 
withholding its approval of the HEW guideline, fdr, 
in the Education Amendments of 1974, Pub. L. 93-380, 
88 Stat. 484, Qongress required that any regulations 
implementing Title be submitted-^ to both Houses 
fpr a review period of forty-five days prior to their 
implementatibiT." ; • 

There isj in siuh, po reason to believe that the E|]OC 
guideline at issue here is inconsistent with congres- 
sional intent, and the courts below accordingly did not 
err in relying on it. ' ' 
^ II 

V 

THE BUSINESS CONSIDERATIONS PROFFERED BX PETITIONERS - 
DO NOT PROVIDE SUFFICIENT JUSTIB;ICAT10N TO OVEIfl- 
COME THE PRIMA FACIE VIOLATION OF TITLE VII s 

...... ■« i I ' 

Petitioners in bpth cases oflFer several considerations 
to justify the exclusion of pregnancy disability from 
theirtjplans. Both state that they advert to such "con- 

" Several members of the House indioAte^^that their review of 
"the HEW regulations w6ul4 be ^or the purpose-^of clet0rmining 
whether any^f»Jtho6e ?[ftgulalioiis Vould be "inconsistent with the 
law.'* See 120 Cong. Rec. Hl233^'l2334 (daily ed. Dec. 19^ 1974). 
The pregnancy regulations yere. brougjit to the attention of the 
Senate by Senator Helny '(l^i .Congj'^llec S97l4r-9715 (daily ed. 
June 5, 1976)) and a resolufion Of disappr9yal was introduced by 
him, butnaac^n was taken on tjtie resolution. 



^iderations" in order to disprove any intent on their 
behalf to discriminate against women (see, Br. of Lib. 
Mut. at 15-20; Br. of GE at 5^1). However, as 
stated above (see pp. 11, if; 20,^pva);' prooi bZ dis- 
^ <jriminator^ intent is not prerequisite to dei^on- 
strating-a prima facte vjolatT^ at Title^'^II. . - 

Uiider Title Vtl,- ^m'^mp^oyer- liiay rebut a' prima 
facie 'c?ke 'ijn ^ y&Txet^ i^^^^ e.fl., Griggs v. 

'Pufce Power €7o.j.;5tipm, 401 IJ.S.: at 431. In Roiinson 
xlLotillaM Corp;4M: F. 2d 7^1 (C.A. 4), the court 
ai-ticnlated as follows the standard for measuring an 
employer's business justification, for a practice which 
has been found to deny employment benefits to a class 
of i-ndividuals protected by Title VII (id. at 798) : • 
The test is whether there exists an overriding 
legitimate business pui-pose such that the prac- 
tice is necessary to the safe and efficient opera- 
tion of the business. 
Here, however, no issue of safety or efiBcient, operation 
of the employer's primary business is involved, and 
the issue of' cost is the only possible defense. The 
court's opinion in Lorillard and the relevant EEOC 
guideline, (see 29 C.F.R. 1604.9(e)) indicate that a 
showing of increased cost generally is an insufficient 
defense to a prima facie violation of Title VII." At^ 
the very least, we submit, the inquiry in the present 

- 

I See also Jones v. Lee Way Motor Freight^ Inc., 431 F. 2d 245 
(C.A. 10), certiorari denied, 401 U.S. 954; United States v. St. 
Louis-San Francisco Ry. Co., 464 F. 2d 301 (C.A. 8), certiorari 
denied^ 409 U.S. 1107. 

•* . • . ^ • 
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• circumstances should be whether the adjustment neces- 
sary to eliminate the discriminatory effect of the 
practice would be s6 financially burdensome as to 
jeopardize the entire benefit plan." 
In support of their contentions that business con- 
. siderations miUtate against extension of disabiUty 
benefits to women, petitioners offer the foUowing 
reasons,, none of wjbich, in our judgment, suffice to 
rebut the violation demonstrated. ; 

1. Both petitioners suggest that the ^"voluntary" 
aspect of pregnancy justifies the exclusion of preg- 
nancy-related disability from their plans. As stated 
. above (see p. 12, n.^, supra), we note that this dis- " 
tmction, insofar as ij; has any .^^alidity, has been 
appUed ohly to a disability which occurs solely in 
women and not to other voluntary disabilities. Also, 
the actual disability suffered (see I App. 329^30, 362 
(testimony of Dr. Forrest), II App. 514 (testiiiony 
• of Dr. Hellegers)) is like aU others covered by the 
plans in that it generally includes hospitalization for 
some' time and a further period of reauperation. 

Similarly, GE states ^Bri 55) that the^lan's bene- 
fits are "intended to soften tlie blow to employees of 
an unmtended and unexpected sickness or acddent" 
and attempts to distinguish pregnancy on this gro^^nd. 
However, the GE plan does cover other "expected" 
-^ illnesses (II App. 647-648) and does not cover un- 
expected complications of pregnancy. 

v ^ft WotU Airways, Inc., 442 F. 2d .'■ 

652, St{Sl 2) ^'^^^^"^ ^^'^ ^'^'^ F. 2d 
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Both GE .(Br. 56) '^d Liberty Mutual (Br. 19) ' 
state that, due to theit belief that a high jjercenta^^e* 
of women do not return to work following childbirth, 
pregnancy disability benefits would be a form of 
' "severance pay/' a tjrpe of benefit not intended by the 
program. However, there is no indication that whien 
an employee, imder the existing plans fails to rptum 
to work after an absetice due to disability, the^ copa- 
pany seeks to retrieve the money paid so 'that no 
"severance pay'' is disbursed under th^ guise pf dis- 
, ability benefits. ' V . 

2. Petitioner GE also states that payment? for 
pregnancy disability would encourage women to leaW 
work earlier and return later than if pregnancy dis- 
ability were not covered (Br. 56). This absetice from, 
employment, the petitioner asserts, would be predi- , 
catqd on the well being of the child, particularly in the 
period following delivery (ibid.). 

This contention ignores the fact that it is only the 
treatment of pregnancy disability which is at issue in , 
these cases. The decisions below do not require an eni- 
ployer to grant a' woman leave before disability is 
suffered, or following recovery from disability; k^iy 
non-disability lekve would be grantqd by t^e eniployer : 
regardless of the outcome of the issue presented here^ 
The precise pmod of actual disability which \ypTfld,'. 
have to be covered by, the plaixs would be determined 
as it is for all other disabiiities-^bjr mediqdl verifica- 
"tion, and petitioners offered no evidei?ce to/inj^jM||tel 
that a requirement of medical verificatisS&i wom§^^^ 
less effebtive when d^gj^ninihg. ■ the \ peridd of 
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preg^oancy disability than for ,any oth^r r condition 
.covered by the plan^" * ^ ^ 

GE^s concern that providing women -pregnancy dis- 
ability [eave will lead to a demand by men for paid 
child-care leave is similsirly unfounded. The payinent 
of (Usability beiieftts for pre^ant women would de- 
:|)^n4 on requesting 
. xshild-^a^^ of coutse^ suffering no disability, 

• >^ rt^en could be made only when an 

. [ emj^^ wonien/tp ^obtaan leave, for child- 

, v ^^are piiy^ course, 
since tlie^:^^^ at tha^f point, n^ disabled, they 

^i^e hbt digabili^ bene^ts.) To the extent • 

■ fh^t an emp allows wo^pn eriiployfees such "child ' 
; :^ , ^are'^ leave,: the employe^-may- be ob%atM ib provide 
Vit io' ri^en. See Daniehi)fK %:Boa^^ of Highc^Ed 

\ 16Qii||(b)/ Ilowev^ J>w^r^| ^Pllal^4®cisionS'/ ^ 

. ' benefits, 
\; ;yp>;'must linjlef^thfe c^hf a'i^Xsician"f6r the treatment of 
>^ aHa^yoft^ certiffecjirby a physician** 

: ; - f itepi^; 1^^^^^ the 

> »WUlj^^dlo^fe th^it would.be. iqr, qpe following 

■ f^^^i^ ^^^^^^ soiiiie |iidication .^at reco^f^iy om preg^ncy 

.* is taSiVMa^^d^^ recoveVy froip Some othSr ^ 

disabilities; QE's a:<^^^^^ p^edicti^ of maling- 

. eritig aad'=i>lairi>^^^^ , . 

/ c6i\<»rning ]^re|:nai^^ abuse was ' 

a "general prbblem" ( JI App/'^S^ did not ^ 

fimanstrate;,tha^^^ gre^^S^roblem for 

pregnancy.' (^i^blUtythi^^^^ . 
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in the present cases in no way require employers to! 
grant such non-disability, child-cjjire leave to either 
wonfen or men, and in no way suggest that leave of 
this type must be compensated from a disability 
insurance plan, 

3. Petitioner GE introduced some evidence concern- 
ing the increased cost of pregnancy coverage, How- 
; ever, that evidence is based on a critical* misconcep- 
tion. The evidence introduced at the trial indicated 
that, on .the average, a woman's actual pregnancy- 
relftted disability was for a period of six weeks; in 
other words, that doctors normally checked a woman 
six weeks after childbirth on the basis that, if na 
problems had developed, a woman Would be fully 
recovered by that time (I App. 32S^-330; II App, 465, 
500); and medical testimony,^ the trial indicated 
that, in many instances, women Aould recover in 
as little as two or three Weeks following delivery (I 
App, 330; UrApp, 466). Medical testimony also indi- 
cated that, in mos^jmstances where there had been no 
complicafion, Victual disability did not occur imtil 
actual labor and delivery (I App, 321; II App. 460), 

The GE actua^wh^estified (see GE Br. 8, 58) to 
the estimated increase ifi benefits paid nationwide, if 
pregnancy disability were reimbursed, based his calcu- 
lation on the following presumed duration of preg- 
nancy-related absences: 13 weeks imder plans gaying 
benefits for 13 weeks ; 23 weeks for plans payingTbene- 
fits for 26 weeks, and 30 w^eeks for plans paying 
benefits for 52 weeks, (See III App. 847, GE Ex. 42.) 
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This 'ignored the fact that the average actual period 
of disability^ which is the only basis for entitlement 
to payment, was proved at trial to be «tx weeks, not 
thirteen, twenty-three, or thirty. J^or this reason, the 
figures present^ by GE are not accurate when in- 
creased cost of covering pregnancy disability is to be 
considered." 

In addition to this erroneous basis, the figures pro- 
vided by GE referred to nationwide cost, not the cost 
to GE. Accordingly, the figures do not indicate the 
extent of the financial effect that the relief requested 
would have on 'the disability insurance plans and, 
hence, certainly do not suffice to establish a business 
necessity defense to the prima facie violation of Title 
VII demonstrated by the plaintiffs. 

" In fact, these figures were based on leaves taken when no medi- 
cal proof of disability was required (ll App. 563) . 




^ . COHCLUIZOV 

For the foregoing reasons, the judgments below 
should be aiBfirmed. ^ ^ 
Respectfully submitted. 
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APPENDIX 
EEoc guidelines; 
^ C.P.R. 1604.9. Fringe benefits: 



(b) It sjiall be an unlawful employment 
practice for an employer io discriminate 'be- 
tween men and women with regard to fringe 
benefits. .1 * 



A 



29 C.F.R. 1604.10. Employment policies relating to 
pi-egnancy and childbirth : . ' 



(b) Disabilities caused or contributed to by 
pregnancy, miscarriage/ abortion, childbirth, 
and recovery therefrom are, for all job-related 
purposes, temporary disabilities and should be 
treated as Sudi unfter any health or temporary 
disability insurance or sick leave plan available 
in connection ^ith employment "Written and 
"iinwritten employment policies and practices 
inVohing matters such as the comijiehcement 
arid duration of leave, the availability of exten- 
sions, the acdrual of seniority and other benefits 
and privileges,- reinstatement, and ampent 
under any health or temporary disalSflj in- 
surance ,or sick leave plan, formal or informal, 
shall h6 applied to disability due to pregnancy 
or childbirth on the same terms and conditioiis 
as they are applied to. other temporary 
disabilities. « 



(35) 
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Mn Days. The Supreme Court, however, disregarded. >lr. Justice. 
Stevens stated that: 

Tlie rale 4t issue places the risk of absence' caused by piresnancy in a clasi 
by itself. By deflnltlori, such a rule discriminates on account of sex;^ for it 
ief the capacity to become pregnant which primarily, differentiates the female 
from the male. . ' , ^ 

We believe that the views expressed, by Mr. justice Stevens and 
other dissenters, the EEOC sidelines', the courts of appeals which 
had .reached the issue, and the Denartnient of Justice were con- 
sistent with the purpose of title VIl : To remove artificial andiii^- 
crinunatory burners to equal participation in the work force. 

Therefore, this adininiltration wishes to endorse tind lend its 
supp^ to efforts to amend title VII to. carry out what we be- 
lieve to have been Congress' intent wlien it included the prohibition 
against ^ex discrimination in title VII. 

I believe that U.K. 5055 is a simple, effective vehiqle- for achiev- 
ing that end, and I would like to make a few short points about this 
legislation. , 

The prohibition against discrimination contained in H.K 5055. 
would apply to all aspects of ' the employment process-;-to hiring, 
rein.statemenC right.s, seniority, and other conditions 't)f employ- 
ment cdverefl bv titfe VII as well as to disability Ix^nefits. 

The basic pu'i-pose of tlie bill, therefore, is 'to ensure that preg- 
nancy related disabilities are treated the same as all other .temporary 
di.sabilities. H.R. 5055 achieves this goal by amending tlie definition 
section to title VII, so that it is dear that for piijT^Ores of title VII, 
discrimination on account of pregnancy i.s sex discrimination. 

Aiftendment of the definition portion of title VII appeai-s more 
appropriate than an alteniative, which would We to add a new, 
separate prohibition to the act. 

V^mt I l>elieve we aro^ attemptin<r to accomplish thVough this 
lepslation is to clarify what many of us thou^lit wa.^jthe original 
intent of the act. . • - ^ 

The bill makes it clear that an en»ployer could not attempt to use 
any interpn^ation of the Equal Pay Act which might bel inconsistent 
wiVh title VIls amended definition of sex discriminationas a defense 
td achars[p that he discrinnnateJt on acx'ount of pregnane}':,^ . 

The proposed legislati5>n does not pnrpoil to, elevate pregnancy 
above other employment disabilities, iu\(\ i-equire employeirs to. as- 
sume the costs of pregnancy when they would not do sb with regonxi 
to other phvsical 'disabilities. * • ^ 

Xothihg 'in the bill, for example", iv<|uires an employer to ha\^ a 
disability plan for employees. Xor does H.R... 50.55 regulate an /em- 
ployer's obligations with reganl to employees' absew^ due to jfhild 
0.i!e ;obligations*: such al)sences ai-e not due to me(^.lly5^deteYniin- 
.a<Ble jc'^ditioiL^ ivlate^l to piTgnancy, 
ip'hi^'^ requi'i^l is that pregiiaiit einployees who are able to work 
t^^e^^ ilike otliei-s who are similarly able* to work; and tliat* 
piilifi^ di'sjibilities be ti*eated the .same as the disabilities 

* ^% Ad^iuve one suggestion regarding the language of the bill. 
T^tJ|#A^^I 'i-efers iii various platfee, not only to *4)ecausc of sex-' and 
*'on the basis of se^^" .but also to, "upon the l>asis of sex" and *'on 
the basis of suclyudivid'uars s^x.'- 



In order to ensure that this new definition of sex discriminfeiHon • 
. apphes to all provusions of the act, this subcommittee might'^coit- ' 
sidei' including the latter two phrases. ' . 

We do not anticipate that legislation such as the one before the/'' 
subcommittee will result in toy long tem> increase in the Federal 
court case load, a matter of interest to the Justice Department, 
, certainlyv 

^ • To the extent that, after Ollbert, there aTO other questions remain- 
ing r^gardmg discrimination on -accoimt of pregnaney, this le^s- 
iMion will aid the courts by clftrifying t)ie meaning of title VII in 
this Br0a. • ^ 

Although there might be an inftial spate of suits to enforce* this 
antenctm>ent, we believe that because of the natui-e of the rights pro- 
, teoted by it, juost employers will come into compliance' with the 
amendmelit in a relatively short period of time, thiis vitiating the 
meed for -ex tensive litigation. 

Moreover, as tlie biilk of the law developed prior to the Gilbert 
decision treated discrimiifation 'hosed on pregnancy as sek'discrinii- 
nation, many employers were ali-eadv complying with the proposed 
legislation prior to C^f/Zft^'/r: The-net result, we believe, will be neither 
a siitjstantial increase or decrease in the Federal court caseload. 

ILK .(>0|>5'is attractive in its simplicity. AVe believe that it would 
accomplish an exceedingly important end. Discrimination based oir 
pregnancy and related medical conditions lias a dramatic negative . 
impact on the employment oppoilunities and exp'ectatiotis of women 
in the national workforce. 

The economic impact on women and their families when preg- 
nancy temporarily disables a woman canplovee is as great as the 
impact, of other temporary disaibilities ; and it comes just as the 
employee has another mouth to fee<l. 

Disability insih;ance plans and sick leave plans ai-e designed to 
cushion the econoiiyi?^ consequences of tmiporaiT disabilities. It is 
unfair to exclude a..inajor disability suffere<l onfy by one sex, when 
other disabiliti«0.re.covere<l. • i . 

The fundamental purpose of title VII, as it prohibits discrimina- 
tion Qn account of sex, is -to make men and 4vomen equals in the^li 
™irket piqxie. To fhe extent that wofnen oniployeos are required toT?^ 
absorb economic costs and disiulvantages because of preffnancv, thl^-' f 
g<)ai cannot be met. . • r ^ • - r'^^ 

For these reasons, I hope tlyit (^ongress will act upon this leci^^jl! 
lation. with dispatch. . /^^^ 

Tliank you very much. - ' 

Mr. Hawkijjs. Thank you, Mr. Dayg, 

The next witness is ^Alexis ITetifnan, director of the Women's 
Bureaji, Employment Stamlard^, Admin isti;ation, Department of 
I^bor. - 

Your statement,, iu^ its entirety, wilt be entere^l in the record at this ^ 
point, without objection. 

[Statement referred to follows :] 



^ . . STATEMENT OP 

. " ALEXIS HERMAN, 6IRECBOR ' ' ' ^ ' 

■ — WOMEN'S BORpAO 

ENIIX.OYHENT STANDARDS^APMINlSTRATIOq^ 
. . 0..S. DEPARTMENT 07. LABOR t> 

BEFORE TftE SOBCOMMtTTEE ON- , 
" EMPLOYMEIRT OFPORTOKlrn^ • 
' : U.S. JHOdfeB OF REPRESENTATIVES 
APRIL 6, 1977*. ; 
• . , / ^ ' , . I :■' . • ■ \ ; , ■ 

■V • ■• : ■ .. ■ ' '.' ^ . ' , • : 

Mr^ Chaicmaa,' and Member ft of> the SubccmAii'tftee: >^'' , 

f • >■' 'C^T, . ■ ■ ..,>..■-' ■ 

Y I welcome this opportunity ^o appeaf befioce you today 

to discuss a jsatter of ^i'mftort^hce to the worthing women o£ 

this nation and thelr^^^MiUUhfr^O This Suboommittee 'has t>€^en 

at the jforefront o^ e£fort,k, to inspire equal treatment utidi 

' . . ■ 4 ; •■ . . ■, i 

the laws /for all. . A new situation makes it 'necessaty for 

you and ;the exvtJrce Congress to act once again. -> 

> I wouJ[^d ^iiktf to take fi few roon^n^s to discuss the' . 

effects of the Supireme Court's d^ci&ion in- 0ie case ot^ fyi 

Geheral Electric Compaoy v. Gilbert ^ .annopnced on December .7 

of .last year. This decision has evoited a'-great de41 of 

discUsVipn and ""strong ^if^hct ions among legal' ..scholLars-f civil 

-. ' ■ ^ " 

rights activlst^f and bthers who are ^committed' to th^ prin- 

' . ■' . * ' f> " 

•ci'ple of e<)ual employment oppor tunu^^^' £pr wolmen. Therefore 

I do riot- believe that it is{> necessary for- me to 4|iscuss 
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tli« decision in detail at.^his time. For the pucpoMS^of 
this hearing* . I will nerely suoonarice it by stating that 
the Court held that the excicki|^A q(£^ pregnancy disability 
bent^its from an employer *s otherwiise cbmprehef^sive non-^ 
occupational disability insurance plf^n; i^ not discrimination 
under Title VII of the Civil Rights hot of 1964 in the 

I ■ r * 

y 

g^sence of a showing) that the exclusion is a pretext for 
lijKinatii^g^ against women. 

is the Department of Labor's conviction that ^s- 
ft tibh based pn pregnancy is discrimination based oil' 

' '■ ^ 
^t guaranteeing equal rights and equal benefits could 

clearly work to the economic eu^employment disadvantage 

of many of this Nation's employed and employable women and 

th^ir families. This hardship is particularly true for 

female family heads, 3.9 million of whom were in the labor 

force in March, 1975. Accordingly, we believe that thfe 

Congress should now take steps to enact legislation which 

would make clfltlr the inten^t^^pf-^Congress to provide that ' 

emp4-oyer's who have medical disability plana^ must provide 

for disability due to ptegnancy on an equal basis with ^her 

medic^ disabilities. Such action would be consistent with 

the President's repeated expressions of his commi'tments 

to, and conoernd for, American workers, American women, 

a/id American families. ^ * « . 
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Mr* Chairman; the bill before the Subcoomittee, 

SOSiS; would amend the Civil Rights Apt of 1964, as sMnded 

by the Kqual Employ««nt Cfjipoctunlty Act o£ 1972, to, expand 

the prohibitions against employment discrimination ^"j^ause 

* of sex" or "6n the basfa of sex" to include discrimination 

l>ased u'porv pregnancy, childbirth, or related medical con- 
"v . ' ■ . . 

. ditions. The bilX. further atates that women affected by 

* •■ "^'^ ' 

v>pregnancy, cl^ildbirth^ or related medical conditions are 

'^bT'be treated the same for all empioym«tnt related purposes, 

■ » 

specifically including receipt of benefits under fringe . 
benefit programs, as others not so affeqted but similar 
th,air abiUty or inability to^vork. 
•^^Ipirhe Lafcxjr Department fully supports tTJi underlying 
. concept of this legislation. We have long held the position 
thatvvodl^^sSbuld not be penalized in their conditions of 
^ employment on account (irf * dHj^ld bearing* 
V The Department of Labor and others have been looking 

at the Gilber.t decision and Sonsidering methods of guaran* 
teeiag equal benefits ^m€n^ We have concluded that; 
amending Title yn in this fashion is an appropriate course 
of action. It permits Congress to address the*issue in 
, W simple bill* Ntf' are aw^re that other legislation not 
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dealing with the Br e^nancy disability issue has been-pro- • 
posed *,hich would aaend Title'vil and pther civil rights ' 
laws in a variety of ways. H.R.' 5055 has m> bearing on 
the others. It seeks to corret't an injustice which should 
not be allowed to stand during the many months when nore,. 
complex, matters' may* be^aebated ' ■ • 

The Wonnsn's Bureau over' the y.ars h/s found that many 
employers feel a primary responsibilit/ to provide the best 
jobs and optimum benefits to men. on. ^^tWe. 'assumption that 
they are the breadwinners of ti^jt^^in^^- that wo'taen. ' 
particularly women with chiiai'M^ f„ot seriously attached 
to the workforce. Such an assui^J^lon is in error. One . 
of the*most striking demographic cKSnges that has taken 
place in the post WOrld War II era'h^as been th'a increase 
in the labor force participation of women with children. 
,Tl?^ figures demonstrate that women are hav.-ing fewer ohildtcn, 
and that they are reiAaining in the workforce or te-entering 
it to provide income for their families, even when their 
children are very young. Indeed, working mothers are seriously 
attached to the labor force. As of March, 1976 aboj|Jt 5.4 
million wo'rking Wn had children under the age of 6, and 
of these, 2.5 .jp^on had children under 3 years of age. 
Discr-imination on the basis , of prignancy makes i""t di£ficult 
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for women to remain in the labor force and maintlTih the 
contir\uity of their family incomes when thpy have children. 
And in -many •families the woman's earnings are essential 
in raisjing their families' total income above the poverty 
level. . . ' • 

Mr . Chairman, the question of increased Josts dqe to 
the legislation has been raised, and I would like to make 
some observations on this matter. These increases dhould 
not be overstated. ' * ^ 

Jissuming a continuation of the present fertility rate 
of i 1.7 births over a %#oman*s life and a 2/3 earnings replace- 
ment ratre .on 1976 earnings for a six week benefit period 
for temporary disability due to pregnancy, our preliminary 
data lndicate«^a total payaei^t of $582 per»birth or $1,030 
per woman over her working life. This $1,030 represents 
only one*third of one percent of the^ total lifetime earnin9^ 
for th^e average female worker. We are in' the process of ^ 
further deVelopilfig the^^ figures, and we will be glad to ^ 
share them with the Subcommittee once this work has been 
comple ted . ^ • v ^ 

I might also note that pregnancy disability benefits ^ 
^re required, by law or court decision, in several Stfates, 
including California and New York. This fact rl^sults in f 
... ^ . / ? t • 
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a •ubstantial reduction in the total coat increase that 
could be attributed to the bi|l. --^ > 

In conclusion, Mr. Chairman, the denial of equal em- 
' ploynent rights constitutes a secioii^ setback for women 
in their efforts to better themselves, . to s;Ljpport their 
.families, and to bedome full, active and pr6<^uctive partici- 
pants in our society. 'They Icik to the Congress to correct 
this situation. Jn this regard, I ^sk you .to note the wide 
diversity x>f women's groups who.,have joined together to' 



support legislation.. 



The Department of Labbr is fully xjodtoitted to the 
principle of equal employment opportunities €of women. 
We will work with thistSubcoi5unitt.ee and the Congress to 
effectuate this efid.. You may feel free to call upon us V 
for whatever assistance we might be able to provide you. ^ 

Mr. Chairman, this concludes my prepared'itatement.. 
I woaid be pleased ta answer aAy question^ yoy*^r the members 
of the Subcommittee might have. " /-^v 

Thank you • „ * ' 




Mr. Hawkins. Ms. Hem^ yoiiT9ay f^^^j^^-^ 

STATiaciara OF Ap:xis;to DiStEctb^y wqijeh's bubeati, 

laiPLOYliiffiOT ADMli^STiEi^TION, U.S. DEPAET-; 

VMs. Il£irifAf^>Tlmuk voi(, Mr. Ohaiman^^ 

. I.wo.uHd like to Introifuoe ;Carin Claiies, our solicitor at the Depart- 
ment, of Labor. ^ , 

MV,- Hawkins. We arg pleased to have you all with us this morning, 
^ . Ms.. Uetrmax. ^Vs th€P cbre^or of tlm Women^s Buveau for the U.S. 
:i:)epartiut^^it pJXabor^ an -^^^^^ formulate.' 
^Btaindar(T^ tin(ll><>iicies. to ij^^ and promote tlie welfare of work- 
*lilg woinen^ I WelcMmv'this opportunity to appeal i; before you today 
't<^ disc^sft^t inAtter 6f 'iriiDortauce to the workihg^ women of this 
Naiio'ri ajid tl^ir^fariiyi^s,^^^^^^ 

It in, the Defj^vtnrtieht;^ of L4ib(« ;<? conviction that discrimination 
1^^ oW uit^jrnari(\ ' ^s. dfscrim To deny.fequ^i 

rights, and Wial ,l)iBni?Krs liefaiise <>f piv^nan^^y couUV clearlv work 
. to tire econpritif': ipct ei4>l«>i^'inent {list^dvaMnge of many of this.Na- 
' tinn'a enwloveil #ml o^iplovable::w^>»nw imd thi^ir m 

Acconlqiglv, irV vie\Ai ^f die SiAa^riiV Coiiil's- decision m Oeneral. 
EkctH^ C^nu)(in!/''\\ Gllirfrt, w^belle^ve' thitt th^ Congress should 
now ^ikj^ steps to eimct legl^at ion which wot^^^ the intent 

ofCo^ff^ss to^'bt-o'^idenhat ejliplpy'crs \n*lio7ht^ve m^ical disability. 
' plans luusb pmi^do^for cUsiiblHty^iUie to pi^epita^n^^ equal basis 

V wi^^h ottlior niedic4lfdi.^l^itifs,,,,^ , ' . ; • ; ^ 

Siich action Svojikl^jt* coix^ii^tent with the PreHideyt's repeated ex- 
pifesaon ollii/c.ofiunitinent$ tcklind c(>n<oVns*f6r^ American workers, 
^Amencan \voifien*and Ainerlc^n f^^^ / ' i ^ ' 

The bill Inffbre the 'subtoi^imittecv ^Jl.^lvT)^^^^ amend the- 

Civil ]^ghts'*.Vt ^<^f 19G4^asr iiniendi^d by fhia, Eqtob Empioyment 
()ppo4rt'aiwA'' Att^t 197^, to expand the i>V61ul>itip^^ 
ment (fcici iiuiilation \m:ixxi<e pf $ex, or oti tJkVbasis of se.K, to.iAcMe ^ 
tliscriiliijDatioj^ tased ajxih ^rygnancy, cl^ildbirthV.or mediodl 
conditioSw.^ :r * if^ . ..I'S^ 

The bCn farther states tlin^t women Affected by ptegniincy, chjld)^ 
birth, oifci^lated medical cohditionii are to bo treated the! same.for-^ 
all eniLrf^'mttiit ivlateA purposed, spec-ifically incbuiing ^receipt of 
U'^nc^i^i'mli^-'^ a^ ofhe^ iiot so affected but. 

sin^pl'irf'tiVcuiMibilitv or inkbilitv'to \^^^^ ^ ^ 

li%lV^iment of Labor has studied H R. 5()55, and we have. 
WMil^^ title yil in this fashion is an appropriate 

^ action. It permits C^ongress to addr^ the is9ue in a simple 
?]^'c6riwt an injustice wliioli should not be allowed to 

..^.. Ghaw^an^ despite sptne thoun^hts to the contrary, working 
mothei-s are serimisly attached to the lal)or force, and are often ^he 
b'riead winners of ^l/eij* family, a.s Coiiimissipner Walsh has so elo- 
^ qiiently stated. *\ " ' . * i t 

We ftre not here to have a casual flirtation with the market. In- 
deed, as of March 1976, about 5:4 million working women had chil- 




above the ^^vert'y. JeVel. : -^v, ^ • / 
■ r„ 3.'!'^*?''." ^ "'^ ..'-^t 'due to thV lesislattcTn has been 

. raised. ^l^■:^n,^i^Mm.M % ci.ve.^taJd We have proviS' 
\ ?f„».'-t.^f % W^^^rnQ^, p^eJiml^i-y data, aad I strS 
Sment^^^^ VTotT.vork tS the 

' v i.^X''^ ''^PPy, fothlS/Corn/iittee our findines on this 

!^^^^l-^y^'^^^^.^iv^f0ugs^o ^vhi^ you i^fer, ai-e th*v avail- 

^ll. h; °' *r^iS*-^^*^'^f"^ of.beii develop? T 
\JJ»^-*I^'»»-^?'r%,#f»;^;f8Moive tl)at is at woVk on this iJu.. 

^ thlt^fe/Sltr" fi"^"»8« available, we hope 

^Li Ui^^^ii;/#t^ *^^^ c-onMnittee for inclusion 

^t||{V^ thorn cntere<l in the record at. this 

' ' -. ' '^i •V^\j. : ^1,1 ■ U-S. Depabtment OP Labor, ■ 
' »<iJ ^gJ'f»^^^<"!'MENT Standards Administratioit, 

)•*.:-'•'' ■» ' ' ^ Women's Bureau, 

^f^y^XT&^^Mv^f. 1''"'."°"^ ""'"'^ Subcommittee on 

^^fjff'^'' *"^^!^?',''"" information for the record and for the ° 

J^^:' . ■. . ** ' -AXExis Hebman, 

;;^fenclosnre, /' J ' . Director. 

' Estimated Cost Impact of H-R. 6075 

■ ' ■ ■ 



the private sector were covereU by temporary idisability iusurauce plans In 1976 
and of tbut number, 14.5 inilUou workers participated ia plana which excluded 
pregnancy dlMabiiity for beneflt eilgibliity purposes. 

We esthnate that' the cost increase of U.K. tk)75 wili amoiint to 20 cents per 
week per worker, for eiui)ioyeeH''noA- covered iiuder a TDI i)ian which excludes 
pregiiancy. Tliere wiii lie a co.st increa.se of 4 cents |>er week per worker for 
eiui)h»yees now. covered uuder TDl plans which provide liuiited i)reKnaucy dl.^- 
abUity beneats. The Deijartiuent's estimate of the total cost increu.se (iucludlug 
aiini.ni.shative costs > is ^fiii»l..> uiillioii, or only ;!;") pt rccut of toi*il contriliutioiis 
reiniired. :; These total dollar amounts are relevant^ only wben compared to 
contributions^ nnmlA*r of workers, or total i)4yroil. We believe it. l.s also essential 
to note tnat renii-orury dirahility in.suranoe c uitrltiut.ons rt-present only 1.4 
i>ercent of the wag'e i)ackage for coveretl workers in private industry and H.U.^ 
0075 will Increase that percentage only to 1.50 [leTcent. This total amounts to 
only IVa ceut.s per dollar of wage.s.^ . ■ ^ 

It is also clear from the experience of employers already covering pregnancy 
disability In their '1 DI plans that the |)ercentage of etoployees whrt return to their 
Jobs afte^: recovering from pregnanry disability Improves markedly %vith cover- 
age. These employers have expressed the view that the .significant savings th 
employers in training and recruitment costs more than offset the ad^ed contri- 
butions required to cover pregnancy. 

As noted above, the Department's cost estimates are based on an average 
disability period of 7Vj weeks, ^rbi.s figure, cited by the Chamber of Conunerce. 
as the exi)erience of .a large corporate employer in 1977, was corroborated by 
o{her large enipbjyi«*s whn>;e plans Cf)ver pregnancy (lisabilit.v. While some quoted 
fignrOs have been slightly higher, we believe tluit 7Vi: weeks retlects tlie experi- 
ence of t1u» f)etter administered and ^nore tightily controlled plans. Also con- 
sidered is the fact that most plans tlo not pay benefits until the eighth day of 
disability. 

Alternative calculations were also made based on assumptions of 6 weeks of 
iH^nehts nnd t> weeks of benefits. The 0-week assumptiou was chosen as an ap- 
proxinmtiun of tlu- average length of benefits under iilans which now provide 
llndtcd pregnancy dlsalality coverage. The l)-wcek assumption was ineluded for 
roinparisOn ijurposi's. Tlu* cost estinmtf incorporates a IM) percent a<ljustme^t for 
administrative <'osts.- The attached tables rellect costs both with and without 
this overhead nsstimption. 

In orde.r to (if^tennim' ((►st impart, (he DcimrtnuMit based its estimate of TDI 
coverage' on data fnun the Social Security Adniiuistration- (.see table I, fn. 1) 
adjusted to apply to 1!>7H, and from- labor fjtrc*^ data froui the Department of 
I.jibor. WV helleve these data better refiect coverage than the Soui^ce '^ook of 
Health lusuram'e Data 197t'»- 1!)77. Insofar as they eliminate <louble' counting of 
emi)loyees cnv<»rQd by more than one disability plan and eliminate private plans 
not covered by the pr.iposed leglslvation. 

Data \\{^' disaggregatetl by industry nceordin;; to health plan estimates con- 
tained in the jVIa'rcli J'*"7A>cial Sectirlty liidlethi.'* 'I'he dis» Wr^'gntion by indus- 
try for TDI plaiisMs (M)nsSlered to be closely c()rrelnte*l to tbat of health plans. 
Industry calculafious were made in order to rellect differences In plan coverage 
by imlustry, dlfTeremes in the percent of woau'U workers by Industry, and dif- 
ferences in wage rates by industry. 

liJi ifrder to ^Jeterndtie t\i6 expected mimber of births, the 1975 birth rate was 
applied to eacii industrial groupiuK for all women workers between 15 and 44 
years of age covered by temporary (Usability insurance plans and for women 
eovere<l by those TDI plans now pi-oviding limited pregnancy benefits. The high 
labor force participatitui rates o| women of all ages made It reasonable not to 
adjust for age j^istribution. Similarly. ditTereivrS^ in birth rat^s for womea 
.workers and otlier wonuMi should now be mlninml with increased, female par- 
ticipation in th*^ labor force. ; ' ■ 

The wage dtrfa for wjyuen are based on the' May 1070 Current Population 
.*^urvey, which shows the latest figures available. Tlie estimates ^.ssume that 
womeiv receive i)0 percent Of their weekly earnings during the perio<||pf dlsablUt>;. 

^ All tlc'irns. of 'coMr.-^. nro. siibH*ct to th^ rhnniroM brmiprjit nboiit Uy nh oxpnndlnp labor 
for-o ninl lncr»*asj'M in prIo»*s nn(l \Vftpo« In siibspqiifnt vonr.t InoliMlln^ tho olirrent year. 
1077. ^ 

'Tho ;i«lniinistrntlvn ro.st iiMhistmpnt Is bnnod «»n t'lf nvornjrp poroontni-'o dlfferpnoo 
bot\vp»»n hfvipOts nn<1 rontrlhnf'onM f(rr tonipnr)rv (UsnbHItv Insnrnnro nver the' fivo y(*nr 
porlo<l fmni 1!>70^ lf>7 I. s*m» .Mfrivl M. Skoinlk. ''Twonty-FMvo Yonrw of Employee Hprujfit 
flMiin!?." S'ophil Sf'citrltv Biillotln. S'pTitpmher UHO. 

^ Spe Dnniel N. Prion. *'Prh nte Imlnstrv tVnltli Insnrnnoe Plans: T.vno of Administrn- 
t)ion'«fi(l Insurer In 1974," ^Jodal Security Bulletin. March T977. ♦ ^ 



The expected cost Increase Irf (Calculated by anbetractlng the coat of beneflto 
Sf^ufn?^ . "nd^M^lans covering pregnancy from total anticipated temporary 
diwMilty iDHorance benefit payments for pregnancy disability; The payroU of 
private Hector employees covered by TDI plans is derived from estlmaWbf the 
wo?kerob>Midmit7^ arerage weekly earnings f or aU cotere^ 

FinaUy,' the Soclajl SecXirity Administration's * 1074 data on TDX contribution? 
were iiiKlated to 1976, expanded to include all relevant TDX coverage, and ad- 
Justeil l>y the Consumer Price Index. Increased costs due to expanded coverage 
tre'l^^Ilu^ were then related to total contributions in order to re- 

Th^ costs of private sector health insbrance will also be affected by H R 6075 
However, precise data on the cost impact of thtf.blll with Vespect to health insur^ 

- be- estimatetl reUaWy. Publishwl date from th©: Social 8e- 

IS^^ n"^i?^**^r*^"''"u^*^^ information on depe;idedFs health care, coverage ar« 

' through 1J)70.» Thus, this cov^rajr^ would hav^ to be extrapolated 

; iiiol ^^'/^ a<iJ"**tmentH for the ratio in employment and sifjniflcant further 
mJJustments M assess costs for dependejU^^, whfcfi l8, of course, unnecessary Itf 
the tem,>orar>- (lisablllty insurance context. Delivery and mntefnity hospit^iwi 
tion costs would also have to be gathered and these' vary widely across the coun- 
try An HMsessment would' be needed of the prevalence and completeness of 
maternity benefits currently offered by health plans. compieieness or 

The variations t^Blon^f healtlteplahs also make it extremely difflcult to reach sup. 
portable esttmates. For Instant, eertain,. plans exclude a variety of medical 
conditions inclu<Un^ pregnancy. Many plai& have a dollar cap on pfegnancv t^^^ 
men 8 hwt not on otber conditions. Finally, there are plans which treat prej^ancy 

tg;i±i^^^^^^^^ ^^--'^^^ #ti^ns z 

. in summury*'»fiata _l,ln|ttatlonH have mnde It Impossible to provide the com- 
'J?f ti% estlmate.s whl.-h we consider would fairly represent the Impact . 



-^f H.tl. 007^> on health Insurance 

TABLE l.-TEMPORARY DISABILITY INSURANCE COVERAGE-PRIVATE SECTOR, 1976 



Number of Ptrctnl 
workers of 
(mllllQ^s) workers 



Source of Am porary disability (short-term) coverage 

(1) Private plans ? 

(2) State-admmistered funds ■ 



25. 3 74. 0 



(3) Railroad Retirement Board aJminiVtered pranv;;!:;::;;;;;:::;:;::::::;:;:^ ^I'l 

(4) Total-temporary disability insurance coverage affected by H.R. 6075 s 34~2 inoo 
tMtS^i d'Mbility coverage now providing limited benefits for pre^nincy dis-' 

(6) Coverage forpregnanc/disability newiy ^i^uire^ H'l 



' This total represents the sum of Knes (I) t^ouah (3). »- 
#«r «i!i'!!!?.i°"J'!l* ^y,*?""* °" assumption 40 percent of workers covered W weekly accident and sickness benefiU 
?^:i^nf*'i''i^"«yS * !° covered for maternity disabilities; and thatloo VerceSt ^v^riKvlfS by JS^ 
siclt leave. State TDI plafh and by the Railroad Retirement Board administered plan are covered for maternity disabilitin. 



Source: Data from Daniel N. Price. 
1976 ^nd from Alfred K 
1976. These data relate 



M «SJ*>i'"t Cash Benefits for Short-Term Sickness. l9t»-74," Social Security Bulletin. July 
M Skolnich; "Twenty. five Years of Employee Bsnefit-Plani/* Sxial Security B-jfletin S«)tember 
'# ""Jl'IIi ?«■»" ^^^^ <1) IncreiVei by a fictor of 1.139 to account for 




g|fullo{lI7seMenIiroV"^rt77'^^ ^'^^"^ Kmplojee Benefit Pliuis/' Soctal Security 

•soclaT;s^iJi;y''ll^^ of Kmployeejrtieflt Pl^B. IWO-TO : A Re^w." 



■^.^y > .• . -V • ■ . . . . 

, TABlfthC-^ORK^RS COVERU) BY TEMPORARY DI8ABIUTY JHSURANCE BY INDUSTRY 

* ■ Ttmpofify 

Timporiry oovtraM 

' . dluMllty Mitdittg 

Ptrctiitiit of covfrait pragBMCv 

' . ^ worlitnby (mlHioniof (mWioQsor 

Industry ^ iMvttfy ' • worktri) worfctrt) 

Manufadurint^ 52 ' 17.78 10.24 

Coftttruction , 7 2.39 1.37 

TriiwptKtillM., , 6 2,05 1.11 

CommuntcJttont aiid public utUities... ^6 * 2.05 1.18 

Wtioltuft Md retell Uetft , ^ 12 . 4.10 . 2.36 

Flnancf...; 7, 2.39 1.S7 

Ufvkn 6 2.05 1.18 

Mlninf and agiiculturi ^ 4 1.37 .79 

AH induitrias 100 S34.2 «19.7 

H^RTcanteMs'ara basad on calculations in.OanitI N. Price, "Private Industry Health Insurance Plana: Type ol Admin- 
HMIfoA and^lniurer >n 1974" Social Security Bullitin. March 1977, p. 17. table 3. The parcefttae*s ala based on health 
c are plan|. It is atsumad that coveraca for temporary disability plana barillsU that of health plana to a terft dafrta. 
> Total* are teken'frofn table 1, linai (4) and <5). 

TABLE 3,-WOMEN C0VERED-6Y TEMPoNaRY DISABILITY INSURAtlCE BY IWDUSTRY 



Industry 



Percani^emala 

employment . 
by industry * . 


Temporary dlaa- 
bilfty cova^aia 
(miltlona of 
women)* 


Temporary disa- 
bility covarafi 
ioctvdins rfret-i 
nancy (miHioss 
of womtii) 1 


29.3 


5.21 


^ 3.00 


■ ^ 6.6 


.16 


.09 


17.1 


.35 


•J. .20 


'29.3 


. .60' 


.35 


4X7 


1.79 


K03 


52.5 


1.25 


.72 


0. 55.9 


1.15 


.66 


16.0 


.22 


" .13 


« 3L4 


10. 74 


6.49 



Manufacturini 

Construction 

Transportation 

Camntunications and public utilities..- ^ 

wholesale and retail trade ^ 

Finance i 

Services : 

Minini and atriculture 

Allindustriat.-jL*?! 



> U.S. Department of Labor, Employment an<tEarnin|s Mirch 1977, vol. 24, No. 3. p. 9. table 2 "Employed I 
Selected MMustries." 

> TDI coverage is calculeted by raultiplyini percantaie of female employment by Industry, times total tomporary disa- 
billtY insurance cbvaran, by Industry (see labia 2). . ^ 

* TDI coveraie indudini prainancy is calculated by jnultiplylni percentata of femtle emPloyraeat by industry times 
TDI coveraie Including pregnancy by Industry (sn table 2X 



-TABU l-CXKCrrO BIRTHS BY INOUSTItY 
IBiitd on th» 1975 birth rite of 66.7 bjrths Mr 1.000 mium IM4 yttrt of i 



Ihtfttstry 



».\u. z V , Births tof I 
BUttwfcr womiri ^ covrnd ky twiMh 



riry dlublW., 
inturanct 
(thouunds)' 



pr«gfianey 
(thouuRds) 



CoMtructiofl . ' "" 

Trtnaportitiofi : -------- 

Commimrcatiofli end public utiliKn ""^ 

WholtMltand raUlltradf t------- 

FlMiief,.: " * -r 

•Sirvjcif : - • 

MlBlni ind nncuHun... ..i'... '. '.[['. ! .' ',[,] [ V Vll'""" 

Ail industrin. ^ ' 

^ShiwHy^lH^u!^ ^ timpoVtry djMbiniyJri;^^ 



239 
7 

16 
27 
82 
57 
53 
10 



138 

9 
16 
47 
33 
30 

6 



491 



283 

^ 208 

TABLE 5.-C0ST OF CURRENT PREGNANCY DISABILITY INSURANCE COVERAGE (AT AVERAGE 6 WEEKS) FOR WAGE 
REPLACEMENT OF 60% BY INDUSTRY 



Birth^lor women 

covered by tempo- Cost of currtni 

■ rarydiubiRty Averan dl«b(|itilJ 

insurance includ. weel^ turar<5^»vZaw 

Indiojry ' ftEnnf.tllf't • ^"rnlnji for oretnancy 

_ ^ (tAoutandi) for women i (mfmona)*. 

Manufacturing im • i« 

coniiruction*..: ^ - - ui - 

Traiwpoftatlon , 4 S 2.1 

Communications and Public utilities ic {S} ,?-2 

:WlMl«ala and retail trade in 21 ' H S 

ITHi^nce..,,... . \L . 15.9, 

Services.. ' ?n * ,JfS 

Mining and agjiciitijri'.:::::::::::::::::::::::::: ^ 1« 

^ Afrindustrlei.t......' T m~i ^^TiS 

fetal cost forcurrent disability including an ifKr'ease of 20 percent for administrative costs $163,8. 

'Average, v ' 

Dlans1)w*??l*]3r «Iiii5'^^^^^ between benefit* and contributions for temporary disabili^ 

luSiti^kint»^^r^Vi?S^ iS"* W Skolnut, -Twenty-five Years of Employee Benefit Plens/^tVs«:uriS 

Note: The cos^column equah (births) times (weet(ly earnings) times (60 percent replKement rate) timts (6.2 weeks). 



T^BLE 6,-TOTAL COSTS IF TEMPORARY-DISABILITY IMSURANC^ WERE tXTtNDED TO COVER PREGIttNCY FOR 
ALL COVlERED WORKERS (WAC£ REPUCEMENT AT 60 PERCENT) • ' 



Industry 



Births for womf'n 
CQVfrtd by ttm- 
pofiry dissbilify 
Insurinct 
(thousands) 



Avfr«j|f 
wtifcly 
•arninp 
for womtn > 



Costs for 
coviratt 

for 6 wMlis 

(milllofU)» 



Costs for 
^ covaragf 
for 7.5 wtfks 

(millions) 



Costs (or 
tovaraflp 
for 9 wMks' 



lUnufacturing 

Construction 

Transportation 

Communications and public 

utlliUas . 

Wholtsafi and ritail tridt . . . 

Financa.... 

^rvicas.. ... 

Mining and agricultura. ...... 



239 
7 

27 
82 
57 
53 
10 



13S 
149 
161 

191 : 
*^94 

140 
M43 

14B 



116.2 
3.8 
9.3 

18.6 
27.7 
26.7 
27.3 
5.3) 



145.2 
4.7 
11.6 

23.2 
34.7 
35.9 
3<1 
6.7 



J74.2 
5.e 
13.9 

27.8 
' 41.6 
43.1 
40.9 
8.0 



Allindustrlas 

Total cost for currant dis- 
ability including an in- 

-cnau of 20 ptrcant for 
administrttivf cosl^ • tguab. 



491 



M34 



236.0 



284.3 



296,1 



355.3 



355:3 



426.3 



ability) <***'*''*^ ^"^f^^^^ tamings) times (60 percent replacement rate) times (weeks of dis- 

> Excludes private household workers. 
» « Average. ' , 

• Administrative Costs ire bated on the average difhirence.between btnefits and cbntributibns for temporary disability 
C5l?^; ■ t^*;' 'XiJ^V?*^ 'TH ^^'^ Skolnik^ 'Twenty-rive Years of Emplorea Benef.t Plans/^Sccial SecurlS 
ovJSl iwSjt'llf Vz wMks " $225,500,000 already being incurred by-^lans iiow covering pregnancy for an 



TABLE 7.-TdTAL ESTIMATED PAYRbLL FOR WORKERS COVERED BY TEMPORARY DISABILITY INSURANCE 



V 



"^Int 
Manufaeti 



Industry 



Temporary disa- 
^ ^iity coverage 
(millions of 
workers)' 



Avertga 

weekly earning' 



Weekly payroll 
. (or virarkers 
covered by TO! 

(millfonk) 



Manufacturing 

CpnstTuction...,, * . 

iranspoitaiion<r. 

Communications and public utilities 

Wholesale and reUil trade 

Finance 

Services",,. A 

Mining and egiiculture 



17.78 
2.39 
2.05 

2,05 
^4. 10 
2.39 . 
2.05 
1.37 



» 211 
* 246 

247 

247 
J 147 

202 
M73 

187 



OA. 2 



<206 



3.751,6 
587.9 
506.4 
506.4 
602.7 
482.8 
354.7 
256.2 
i. 



7.048.7 



All industrial... > : 

Total annual payroll (weekly payrollttmas 52) equals 

$366,523.4-mfnion. , . . ^ 

— : ^ : , 

iSeetible2. ^ 

...^t^* 9!fl'l'"'*^i°L^^'' °? SJkatHtics, Office of Current Employment Analysis, unpublishad data from 
the May;1976 Current PopulatloivSurvey, includes both full-time and part-time men and woman 

I EKltides private household workers. ' 

« A^rage. • - • ' ' * • ^ \ 



TABLE a.^AODITlONAL CO^ Of EXTENDIM TEMfOftAmr DI9ABIUTY iNSURAflCC-BCNEFITS FOR PREQHANCY 
^ . <FO)l AVEIWttE>EWOOS OF 10, 7A ANIhM WEEK?) . . 

.rM4MiMntoiiiRUIUoM| 



5 : 



&0. 
. 7.5. 
»-0. 



At '^'^ ^ ntimatod payroll 



.0- 

7.5 

».o ! 

Morfctt (14,500,000 ■dditioftti workers): 6.6: 



^Mt Mr V 

* ^ ~ 

I,'', Addltoii cost tar'iifHZOOiooo'wo^ 

' . * Ptryttr : .......J 

PtrwMfc _ }i. ^, , . 

9,0: 

Hi ywr. ...... ."t * .\ 



' Ejdudlng " 


IncludiRf 


■dminiitrttiv* 


tdminlttrttivi 


cort • 


CMtt 


, \ * 1100.4 


II2Q.5 


.- 159.6 


191.5 


218.8 


. 262.5 


.027 


.033 


.044 


.072 


.060 


' .072 


W.92 


» X )i31 


.13 


':16 


1.73 


.2.01 


:03 




■ ' 3.46 k 


4,15 


.07 





< ThtM flfurtt rtprttint th« difltritict bfltwttn coviragt cosfs (all industritsXttbli 6) alb currant covartga cott (ali 
Industritt) ^ttbla 5). . ^ . , - , ' 

• Thtt« fituras raprjnant tha diffarafict fttwata total costs Including tdminlstrativa costs (Ubia 6) and total costs for 
cyrrtnt prffnancy dtoability iiUu^ing tdminlstrativa coats (tabia SX' 



TABLE 9.-TEMP0RARY OlSABlLlTY INSURANCE CONTRIBUTIONS (EIWPLOYER ANO EMRd)YEE) 
. ' , ' V . . ^ MlHions '% 

1) Cootributions to pri vata Induttry tamporary diubility insuranca ptarts Irt 1974 ». . 1 .i ., :. H 250. 1 ' 

2^Totalcontrlbutionsforworkarscov«radbyTDllnl9;6n974dot1ars— 34.200.0M 4,585.3 

^) Total contribuilons for Morkars covarad br TDI Ia 1976 adiustad by tho Coniumar Prica Indax to raprasant 

• dollarslnl976 ^. ...i . „.--.. 5,292,$. r 

Additkmal Costa as a Parcantaga of Total TOI Contribution Raqulrad * ' , 

lln parcant] ' , ■ v 

' • ^ * ' ^* J . •■ .' ■ _ . 

X ^ : \ Excluding aTmlib Including admift- ' . 

Wa^Ks of banafiti- , . ' - • * ■ ist^atlva costs < Isti^toati^./ * 



^.0 L ? I. ' 1.9 " • 2.2 

7.5 , 2.9 ^ 15 .\ 

9.0 4.0 ' 4.7 ^ > 



\ Alfrad M. Skolnik, 'TWanty-nva Yaars of Employaa Banafit Plans," Social Sacurity Bullatin. Saptambar 1976, - 
a This figura is darivad by cakulatini'prlvata industry cbntrlbutions par workar in 1974 ($137.07) and multiplying that 

by tha amount of privata covtraga In 1976. Saa t^bla 1 for covaraga. 
* Tha oarcaotagaa raflactad In this tabIa raprasant tha additional costs (Ubta 8) dUidad by tha sum of total contributions 

aaMa 9) plua tha additional costs (UbIavQ). , 
" 4 Saa UUa 5, f^hota 4 for tha axplanatk)n orfiha adminb^ . . ' 

Ms. Herman^ I will be happ^ to (!o that. , * ^ 

I musC? "however, concur with my collea^e fbom tm cTustice De- 
. partjnent that 'cost should hot be a detemnfj: factor ^lA the passage 
of ' this ^^isjation, when we <^o^ider.the cxwts that women workers 
mtist abeorl^ as A resuk of discriminatofy policies and'. practi<^ 
. Tn^ccm^lusioni the denial of equi^l employment rights constitutes 
a serio^ ^i^bfick for wcfhien in tneiV efforts bo better theimselyes, to 
support their lainily, and to become fuH;^ active^ and productive 
participants in our society. ' , > / ' » 

/ ; Th&y look to the j[>>nCTe^ to correct this situatiorf. In this jregard, " 
, I ivsk- you to note the wide diversity of vmmen'&^d other i^roups wh6 ; 
' hayej(?ined together t^suppoittlielegi^ation. \ ' ' \ ^ ; 



The DepartiDent of Laibor nig fully committed to the principle of 
equal omployment opportunities f or .\^omen. We will work witn this 
^iHjiiiMrnmittee and the Congress^o effect'uate ^is end. You may feel 
f pee^fc'TtfcU jipo*T"4js^^ for whatever assist«jnce we .might be able^to 
provide you. _ ^ - v. * * > 

We fully endorse Irfi. SOSr^, and wo thanic you for thi^ oppor 
tunity^ 

, Mr. rev WKiKB. Thank K'ou^; • V " . 

' vVe wish ^o coininendi th.e ^Mthessps^foi* their brevity^ and also for 
•their v^ery excellent stateorpSnts. * , ' 

Mr. Weiss^'do y€>u"have any questions? ' ' * 

Mr. Weiss. Thanltyou,^lr. Chairman. . 
"•'I aTh rtpt sure that I Imd any4)efter luck understandiiL^ the thrust 
of the vvibieas vvho.tc^tifi^d on the Ifct panel than Mr/Sarasin, but 
what'he was saying, I think, vvas, or at least a^' I perceived it, was 
^hat«tl\jj, inmendment that' we ai*^ talkii\g about seemd to be directed 
toward jpregnant ^voi^kei-s, and his concern seemed to be directed 
to-wa^d the wives of inale workers, the' pregnant wiv^ of male 
^wArkerpl ' • . • 

\ In your stiiTeiiieiit, Coiiunisslonejp^vdnpage 3, I tJank you ajlude 
to thrtt partMi|SU' area. I .vvomler^.^'fiilPthe. vvopk^ experience of the 
CoiflmissiW Ihus l>^n i^i i-6latioii; tp that frii]^ area, that is,' 
tjlie'area of health msVirance policies, and so on. 
' Comiuvissioner JtyALsn.^ I-^et itio tell you wliat >ve have found. 
^ In the early da>V o'f t^^^ CouimiaBion, vei'y often a company that 
suppllckl benefits,-^ supplied rtiose benefits to ''the male, employees if 
tjieir nomvorking,. wives- hecaime prejipiant, fd«: '^ample', hospitaliza- 
tion benefits. ' ' / 
• ''pliose same beneji'ts very bflen were not supplied to the female*' 
'employees. Cons^jqiiei^tly, if a male and a female work for„ the 'sam^ 
company, tlie male'einpjioyee, in jefFect, got mateTnity benefit cover- 
age for his.nvjfe, but the ffi^ialcceinployee vvould not ^t that benefit.' 
-That is whatMvo'^l^rde/fo/ I fliink,. perhaps, tlmt this is what was. 
alluded to in'the. previoite parif l. . ■ * . " j 
/Obviously, unde^^ititle Vll and uud^r our decisions, and uiider our 
gm(il(|ne^ \^e,would find'thi^ ' ' ■ 
..-Mr. Wkiss. -^'ig**^- this one st^p-fufEKer, whether we 
vy^ill or will not IJeVfaccd vvith'lt^ in yoor'opinion, or in the opinion 
of UtiT AttpiTiey t^i^jfa^ would tl^e arrfendmeht that we are talking 
about! ,i)^ldross itself J)r, pro^^idiv pi-^gifancy behefits ipi' tlie wife of 
the worker? r ' 

Connmissioni^r W.vtsli. I am nof.tiying to interpret section II of 
the bill, which just came fin piigh. However, it is our position fr6m 
the Equal Employment Opportunity , Commis&ioh's position,, thltt 
benefits radst be equal. ^iSI^>^ -.^ \ a 

In otheir wonls, any benefit^giVen to a male ■ employee must be 
given to a female -eiixployee. I?li|gfil8^ of the female 

empHi(yee must be treatetl as a/^^fSoraiy physical^ disability just^as 
a broken leg. 



•Mr. l?Ays. TJie biltvisito tquafeze pppor^ities for employees^r It 
18 to make^rtain tluit they are not^disadyantivjged in the -yrork 
. ■force by certain desoi*iininaJt ions with respect to disabilities^ P 'don't 
understand* that you reach; dependents and whatever coverage there 
-'might'beofrdepfendentsimdenplans. *» * \ . ' - 



188 



Mr. Weiss. As I got the thrust of the oral teetiinony today, and 
in fact it was my iinpi-ossion that the employer was to coyer tlie 
dependents of the employees. I wanted to be sui^ that tliat, in fact, 
was disposed of, and that later on we are not suhjeji'ted to an attack 
on the legislation because of some lack of clarity as to what we are 
talking about. 

Thank you very much. 

Mr. Hawkins. Thank you, 5fr. Weiss. * 

Mr. Sorasin. 

Mr. Sarasin. Thank you, Mr. Chairman. 

Just to pick up on Mr. Weiss's comment, I think tliat this is the 
corre6t interpretation of the witness's statement earlier. I don't see 
how you can read the bill any other way. 

Why ai'en't we saying, under the language of this bill, that what- 
ever you provide your female employee by way of fringe benefits, 
that also must be provided to ail employee by way of fringe bene- 
fits, including the wives of employees, and tliat would include dis- 
ability benefits also. That is what it says. 

Ms. Jenkins. For purposes of title VII, the definition that H.R. 
5055 puts into and that is include<l in the ainenchnent would only 
apply to benefits for employees of the employer. 

Now^ It may be that the employei* may choose to provide maternity 
benefits for the dependents. If lio tloc^s .so, then he must provide ^ 
maternity benefits for dependents across the Imnrd. Of coui'se, ,a 
female employee would not liavc a deix^ndent husband wlio would 
be eligible for the benefit. So you would not have a pioblem tliere. 

In teiTns of the amendment, wliat it is saying for title VII pur- 
poses, is if matemity benefits ai*e Ikmh^ provided, they must be 
available acix>ss the board. ^ 

Mr. Sarasin. The point made earlier wius that some companies 
would provide matemity benefits in tho way of iiie<lical costs to the 
wives of employees, and not to the. female ojuployees. Fine, I don't 
have any problem with that. 

The tadc of this legislation is to stiy that you are not only^oing 
to provide for cost ot luedicaLcai'e, but you arc going to provide a- 
disability benefit on the basis of pregnancy. I don't see how you can 
read -.this any other way tluiu to say Thai tliat has to be uniform 
thix>ughout ^)ie plan, and you are mjindating it in the plan. So if it i$ 
going to be available for the fomalc employees, it is going £o be 
available for Uie wives of male employees. 

I don't tlunk tliat this is the intent, hut I don't se© how you can 
read it any other way. ^ 

Ms. Clauss. The disability plans 'Usually do not provide for the 
disability of the spouse of the worker, when she or he is disablecj, 
on the job. 

Mr. 6ail\sin. Tliat may be the qualifying aspect, but I am not su^e 
' that the language of the bill ^ots to that. \ 
\ Ms. Clauss. You are talking aibout equal treatment. So, in fact, 
^ if the disability plan is limited to employees, then in providing fi>r 
pregnanqy i^lated disability, that too would be liinite<l to employees. 

If the disability plan s^iould be so unique that it would apply 'tto 
a disability of the spouse who is not an eauployee, then the example 
given by the prior witness will come into play. , / 
Mr. Sarasin. I tliink that is correct. . 
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me express a concern tlmb there seems to be a lack of concern 
for the cost of the program. Mr, Days, you point out iii your state- 
ment, on pa^e 8, that thei^e ai-e many einployei's' who are already 
complying with the proposed legislat ion and did so prior to Gilbert.^ 
Would you name one? 

Mr, Days, Right off the^ top of my head, I cannot name one, 

Mr. Sail\sin, Some provide for a type of payment, or a wage re- 
placeonent to a female employee on.aiiatei'nity leave. Most of them 
have been narrow in- their applicatdon, such as a 6-week period or 
something like that . 

All of them, as I understand it, treat maternity leave and dis- 
ability payments as a sepamte little item. When we apply this bill, 
we are saying; if you piwide 26 weeks of unemployment and 26 
weeks of disability payments to your' employees, that person out on 
maternity leave is entitW to 26 weeks of disability payments. There 
is nb other w^y to read it, Thei^e is no company that does that, 

Mr, Days, There are two responses, I know the najne of one em- 
ployer, I happen to be the cliaiman of the boaixl of a child welfare 
agency whicli^ias change<l its disability piogram to conform with 
the law prior* tp Gilbert, I am ilware that tliei^e are other agencies 
that are moving in that direction, 

I think tliat it is a fair comment to say that many agencies and 
employers have 'been informed by their attomey and by people \vho 
are familiar in this aiiea that they would have to stait' confonninflf 
tli^eir plan, I would presume that had Gilherf not come along, we 
would see a .num'ber of companies that had figured put a w% to 
address this particular problem, 

Mr, Sarasin, I am not arguing that some companies ai-e, providing 
a wage replacement progi^am for their employees on maternity leave, 
but it is not the same payment or the siune duiation tis might be 
available for disability, 

Mr, Days, We can submit a Ijst of those employ ei-s who were at- 
tempting to conform, 

[Ijist referred to above follows:] < i 
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WnitdAtatrt»epartmtnto(3hu^ticcV^ ^ , 



WASHINGTON, D.C. 20&30 



The Honorable Augustus F. Hawkins 
Chairman 

Coioalttee .on Education and L^bor, 

Subcomltt^e on Boploynent Opportunlt 
United States House of Representatives 
13346A R^biim House Office Building 
Wash^gton,; D.C. 20515 



'Dear Ctittnan Hawkins: 

When X testified before your Subcommittee 
regarding H.R. 5055 I indicated that I would 
provide to you a list of employers which presently 
treat dlfabllltles related to pregnancy like othAr 
temporary medical disability* • Of course the mo^ 
prominent example of sucH an employer Is the Federal 
Government^ which permits employees to use accrued 
sick le^e for all Usabilities lnclu)dtng pregnancy, 
childbirth and pregnancy related medlical conditions. 
I have Enclosed a copy of an appendix In the Supreme^ 
Court Btlef for Martha V. Gilbert, ^t al. in General 
Electric Co . v. Gilbert , which lists leading firms 
which piy temporary disability benefits for dlsablU- 
ties arising out of pregnancy. I/hope that this list 
Is usefiil to the Subconmlttee . 

I understand that there was testlmcwiy before 
the Subconnlttee regarding the. consideration of a 
suggestion to amend H.R. 5055 so that it would pro- 
' hlblt an employer from decreasing benefits available 
to employees in an effort to comply with the new 
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nendmc. In the event that there Is any confusion 
regerdlng the scope of «r testlnwny, that 
I should sake clear that I was addressing H,R, .5055 
as It was submitted to t*e Siibcoamittee and not the ^^ 
suggested asendnent thereto. 

If I maj be of any further assistance, please 
contact lae. . , ^ 

Sincerely, 

Urew $• Days, III (J 
Assistant Attorney General 
Civil Rights Division 
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APPENDIX A . 

Plans of 'Xcrding Firmi Variety of Indufilrics" > V/hich Pay Temporary 
Disebiliiy Bci^^fiii i'or Dl?aLilii::?2 Aricing Out of Pregnancy 

Source: U.S. DopartiiKTit of • Lnl)or, Vawt'Ah of Labor Slatistics, *'Di«rest of 
OiiO'lnindred SoI.K'u'd Iloallh iind lnsunuuH' ri;nis rndn- ('(.Ucotlvc 
Bargniiiinp.*19r)4/* DulU't.ni N'n. 11.^0 (.June VX>:y) ; U.S. Dcpaitment 
• of Labor, Unroau of Lab;)r Slatistirs. " jM'^^csi of Health ami Insiiranoe 
^ ..Plniis*' 1971 Kdiiiou (GIM) 1072), Vol. IT, and 1974 Edition (GVO 
1975) Vol. IL . • 



Name of 
Compnii.v 



Pipcst of 
100 Selected 
lIcMlth ^: ■ 
Insurance Plans, 
1054 --^ 



Alum. Co. of Arnei 
Amer. Can. 
Ainer. Soating 
Amer. Standard 
Atiier. Sujrar 
Aiuer. Vist^-ose 
Amstar Corp. 
Armour & Co. 
Armstrong Cork 
Assn. Master Tainters 
Betli. Steel 
Borden, Inc, 
Brewers' Bd. of Trade 
Campbell Soup 

Caterpillar 

Clinse r>rass & Copper 

Chicago Litlioprrapliers 

Cluett PiMbody 

Colt's Mfj;. Co. 

Cone Mills 

CoiistviiftiOM Ind. 

ContintMital Can. 

Crown FoUerbach ^ 

Deere & Co. ■ ■ 

Distillery Ind. 

Dow Cbeniic'^1 

E. I. dnPont 
Firestone 

F. N.I.C. Corp. 
Ford 

Furniture Iiyiuslry 



7 

G7 
19. 

19 
25 

97 



notTisft'd 
not listed 
4 7 
6 ' lln 
iione 9,1 
6 Gl 
hot listed , 
6 7 
G 2.') 
not lisUul 
6 109 
not listed 
6 ^ 109 
not listed 
6 

not listed 
6 79 
not listed 
fi • 127 
G 43 3 



Digest of 
Healths 
Iiisiii ain-c Phins, 
1071 F.ililion, 
Volnine II 



Dijji-st. of 
Henllh »"i 
IiisnrnJ>re ri.iiia, 
1074 KiUtioii, 
Volume 11 



Wcoka Pngo 


WceUs 


Pngo 


Weeks 




G 91 j 


G 


1 


G 


1 


G 103 


G 


7 


G 


7 


G 43 


2G 


9 


2G ■ 


• 9 


not listed 


G 


11 . 


G 


11 



notlisted 
not listed 
6 15 
8 17 
G 19 
not listed 



G 
i\ 

none 
8 
G 
G 

not listed 
G 49 
not listed 



21 

23 

31 
41 



not listed 
not listj^d 
fi 15 
8 17 
G 19 
not listed ^ 
G 21 
G 23 
2G 25 
8 - 33 
G 37 
G 43 
not listed 
6 51 
not listed 



G 

13 
G 
G 
G 
G 
G 

e 

6 

not listed 
G 97 
G 101 



53 
Gl 
G3 
G7 
69 
73 
79 
97 
87 



G 

13 
G 
6 
G 
G 
G 
6 

52 ' 
G 
6 
6 



&5 
63 
65 
67 
71 
75 
79 
85 
93 
95 
99 
103 
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2a 



Nnino of 
Comptmy , 



Digest of 
100 Selected 
ncaltU fc 
Insurance JMjms 
1951 



Weeks 



B F Goodrich 
Grcj-hounu 
Ilotel Assn. of NYC 
Floi-sbcim ?l»oc 
, )BM 

-IIlt'iTTa:'^•estc^ 
IntM I'npcr 
Jewcriy Mftrs. 
Johnson & Jolui'ion 
Keniiecott Copper 
Krophlcr ^Ifg. 
LTV Aerospace 
Luggnjic & Ijeathcr 

, Maritime Tnd.^ 
. Mass. Lontlicr Mfrs. 
Assn. 

Mctahvorkins & Ucpair 

Services 
Nabisco 

Nat'l AntoTraiisport- 
* ' ers Assn. 

NatnStcrl , 
.NY Shipping AsMi. 
-"N. Anicr. Roclswoll 

Northwest Forest Prod 
ucts Assn. 

Owcns-IH. 

Pacific ^Inri time Assn. 
PPG IndiiKlrics 
Printing Industry 

Lithographers 
Publish ei*s Assn. of 

NYC 
Pullman 
RCA 

Retail Trade lud. 
Retail Uruj: Ind. 
Retail, Wholesale & 

Warehouse Tnc. 
Rockwell Int'l. Corp. 



G ' 127 
G 73 
not listed . 
? 

G ■> 79' 
not iipted 

115" 
G . 40 
G 115° 
G 145 
G 151 
not listed 
not listed 



6 

none 



175 ' 



85 



not listed 
G 7« 

6 169 
not listed 
not listed 
not listf^d 

not listed 
6 - 91 
not listed 
not listed 

not listed 

none J 61 
6 133' 
none 121 
not listed 
not hKlcd 

: n^t listed 
not listed. 



DiRcsi of 



Weeks 

G 
G 
G 
G 
_G 

6 
G 
G 
8 
G 
G 
G 

• G 
G. 



6 

G 

G 
G 
6 
G 

G 
G 
0 
G 



m 

117 . 
11>2 
125 
J35^ 

i^-; 

141 
147 
151 
153 
155 
159 
- 1G7 

171 
177 

151 

187 
201 

203 
205 
'207 
211 

215 
217 
221 
233 

239 



none - 243 
6* 245 
8 251 ' 

20 257 
notlistt'd 

G 247 
notlist<^d 









of 






1 11 RU ranee 


'Mans, 


l!t74 K<1i'»oti, 


Vohnn 


ill 


Weeks 


Pago 


C 


113 


c 
u 




G 


124 


G 


125 


G 


139 = 




*n3 


() 


146 


G 


151 


G 


155- 




157 


G 


159 


G 


163' 


52 


171 


G 


173 


G 


179 


G 


1S3 ' 


G 


189 


G 


203 


not listed 


G 


.205 


(f 


207 


G 


211 


G 


211 


G 


213 


6 


221 


6 


229 


26 


239 


26 


239 


G 


241 


8 


251 


20 


257 


6 


83 



253 
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Krrac of 
Company 



DlRCHt of 

left) SclKtcJ • 
ircnlth & 
lusurmico Plans, 
][>54 2 ■ 



Weeks 




Spcrrj* Rand 
Swift & Co^^ 
Trucking ImlUsVry 

CeiitrnlJSiiates 
Truekiiijr. AVatchonsing 
« & Iiid. Wcvn States 
TE W. hu-. 
Uniroyal 
United Air Lines 
U S Strcl 

Uphols^eriii^r ^ Allied 

Trades ^ 
Westvat'O 

Wvaiidotte ^Yorstcd - 
Co. 



138 
169 



not listed 
not Ksttyd. 
not listed ■ 
not listed 
G 103 

6 49 
not listed-' 

not listed 



Dipcst of 
llc.nUhX; 
lufturniicc I'lniir. 
15»71 KMltioii, 
Volaiiic II 



-Weeks 

G 
8 



none 

6 

6- 

G 

6 

*(> 

(T 



Pngc 

277 
283 



275' 
^591 
2<»:j ■ 
2D7 * 



3on 

307 
311 



Dip>^-t of ■ 
JIvalthA 
Iiisiii;»:i.T Plans, 
l'»74 V-Hlioii, 



Weeks 

G 
8 



G 
'6 

G 
fi 
G 

G 



*2G3 
273 

279 • 

281 
283 
287 
269 
291 

289. 
363i 

307 



* The pr(;'rii'c to U.S. Dei):;rti]ieMt of Lnlmr. liiinNiu (if K;il)or Stntisties. 
DigeJit of Health jhuI Iiisunnu-r TJaiis. VM\ l-Mit i<i.i. \'ul. 1 ((iPO 10*5), p. iii 
states: "This two-vohjiuo difrest. a cniiiiuuiilinii of ;i s»Tirs ht'Lim ill l^'^o, sum- 
marizes tlie priiui])al fejitui'v^ of sriccted he.'ilUi niul -iiisui ancc plans lor oflitc 

noiJofiU'e eiuph>yres in the ]Miv;'te ^:',M•1o^ of ftonomy. ^ The two 
volumes in t'onibiii.ition- present a ]»ii lun' «f thr licalth and insin aiice ]>rograins 
nvnilable to cmiWoyees of leadin;^' liinis in a variety of industries/' 

^ Lifting ill thi^ puhlitation tak« n froui e(»ln!nn in eaeh jihin di^scription 
headed "Maternity I'nA'isimis". * * AeeithMit <K: Siekne>s'* suh-colnmn. In all 
eases the number wefks refers to the nni\i;:iin:T iiinuher "^f weeks for ^vhich 
regular benefits were provide^ for iiiatArnlty. All phms listo(J^in columns 2 
and 3 were in efVeet in 1951. Trefaee to 1IJ51 l>ulletiMs at iii. 
■ ^ Various employers. 

* Tliere were tiiroe listings— one for eaeh of three Florsheini units. 
^ Culled "Inteieo Inc., The Florsheim Shoe Co." 

° "Jewelry Industry, Assocr Jewelers, Ine., Jewojry Crafts A.ssoe., & other 
employers." ^ 

' For noil union salaried eniiiloyces: 
^ Called "Xatioiial liisetiit ('o." 
» Called "Pnlhanu-Standard Car Mfg. Co.'* 
Called "Spcrry Gyro.seope Co.*' 

No niunber of weeks, paid in lump sum of $50.00. ^ 
Covered b^: paid sick leave plan. 
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TVIr. Days. The second comment that I would lilil to make- 



Mr. Hawkins. Before moving on to tlvit,'niay I just pl^r up the 
record, if Mr. Sari^sin will yfelc]. I would like to indicate *tliat it 
came to the knowledge of the committee that there were%ome com- 
.panics already providing pre^ancy disability at various periods oi 
time: IBM,^Aerox, and Polaroid. I think that these are tliiree co(m- 
panies that iildicated that they were doing it. • . 

I think that in the' case of IBM it is 100 percent for 1 year; Xerox 
for 5 months, and so on. ^ 

\ We have I'equested submission from thos^ companies of their 
plan, and in aadition we will include their'plan, for the. record. It 
may be that they are not as liberal as thev sound. I am not suggesting 
thai. I am saying that, at thi^point in the record, without objection, 
when we do get the informatign, we \yould like to insert it in the 
record, so that the commftt^^ky hav-e an ^opportunity to .e?camine 
those companies' plans that are in operation. I thoiight that jt was 
relevant to this point. , . 

[Material t6 be furnishe^ follows:] • - ' \ / ^ 

J " . AiiriJ 25, 1977. 
Mr. Lebue D. Simon, ' . • , 

Directof of Public AffairSf 

International Bu9in€88 Machines Corp. f , * 

Waahlngtony B.C. > w " * ' ^ ^ 

Dear Mb. Simon : ^hin letter is ift) reference to th^ Siibroiiimittee's request for 
Information on IBM's practices with resfieot 'to^pregniiiicy-rtjlnted disability 
under its sick leave and disability beheflt plans. Tlie inforiiuiti*)!! provided in yQi>r 
letter of April 7 was yejctaiiily helpful to the Sul)\jpnimittee. However, l,t Mto^ld 
' be. particularly uspfirf to our consideration of this nnitfer if you could proVid^ 
UB with the following information : . , * 

(1) the average length of disabihty ^for enui\oye(?^ taking ^>reghancy dis^ 
. ability leave ; / " 

•"^ (2) the rate of return^fpr thcs^ employees ; ' < ^ 

(3) inereased cost clu6 to expanded ^overa^^e of prcfguancy -related disabil- 
^ ity, and . ^ - ' . * 

(4) the coverage extended spoucjes of employ/«es^ 

We would greatlj^ appreciate receixring Chi.s material as^soon as possible so that 
it*may be incoriwriited into' the hearing re^Trd of April iind available to the 
Committee as we t'ontlnue consideration of this i.^suoA 
. With.be^ wishes, I aai ' ' . • * • 

> Sincerely, . ' , 

- . ' _ i AuoysTUS P. Hawkins, 

* * " \ ^ • Chairtnan. 



" ' INTERNATIO^•AL BUSINESS MACHINES CORP., 

. ' ^ ' Washington, B.C., April jf, 1977. 

Ms. Susan Grayson, " « j ' 

Staff Director, SuhcQmvtittcc o^i En^ploymeni OppQri unities, Gommiitee on Edu- 
cation and Labor, Houst of Representatives, Washington, D.G. 
DeI^R Ms. Grayson : Yan rcffiiested information regarding IBM's practices 
with jegard to pregnancy-reli^tcrt disabilities in connection with congressional 
hearings on thi^iilfject. 

^ The IBM ^ickness and Accident Income Plan provides a benefit equal to the 
employee's full regular salary beginning with the first clay of absence due to 
disability and continuing for up to 12 months. 

On April 17,'1972, the IBM Sickness and Accident Iiicnnie Plan was amended 
!M> that absences due to pregnancy-related disal)ility are now covered for bene- 
fits under the plan in the same nmnner as any other disability: Coverage con- 
tinues until the employee has recovered from the disability caused by her 
pre^ancy. ^ 
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Some pnip^iiyffS ^vhn nre not disabled, may u*lsh to take n maternity leave 
of ahsenci* prior To boroiiiinj; (llHublod. For those wlio npplv, mnternity leaves 
will |)0 ^rranted wUbout pay. However, beiiefii^^ (Mpiivaleiit to those under the 
IBM Sickness nnd Aeeldent Income Plan will be provided from the date. of ad- 
mission t(5 a hospital until recovery froni the (lis:il>llity causiMl In- the preRiiancy. 

For your further information, as of l''el)ruary liS. IUTT, the total domestic ■ 
poi u'atioSi of IHM was l<il,Sl7. Of tills total, $L'S.i*SO or IT 7 p<-n eut are women. ■ 
Women are found in all eatenorles of j()i>s, such as inanaKement, professional,^ 
sales, teehnielans, offlce-clerlcab operatives and service. 

I hope this information Is helpful to.you. ' • 

Sincerely, 

» liKSi.iF. n. SnioN, 

Director of Puhlir Affairs. 



Intkiinatioxai. ItrsiNKss Machi.nks Cohp.. 

]V(i.^hiu(ft(ni, Mujf 2, 1977. 

Chaltman AuctisTrs K. Hawkins, 

Subco}nmit tec on Fmploymvnt O j) port unit \vi^, Ruifhurn llftusc Ofjin- Uuilding, 
Waslxinijton, 

Deah^Cii airman Hawkins : Thank you for your letter of April 2"). I'm glad that 
the Infofian'tion \vv pr(>vi(ied you on April 7 re^inrdin^; pregnancy-related dls- 
ablilty w*as helpful to the Subeoiniuittec. 

\Ve have also done our best to answer the four additional (piestlons you asked. 
The basic dlfllcnlty in answeriiiR them is that we don't retain tiiat data needed 
In any retricvai)le form, so that it is dilhcult tn ^ive a prerisr answer. ■ 

However, with regard to (picstioiis { 1 > and (Li), wr did do a study f)f a sample 
of IltM's population - in a few (jf our plants in lU7ri. and we can ^,'ive you some 
data based (ui this sample ; 

(1) Hased on the sample, tlie averjme leni;th nf disabl'lily for rmployecs^takinK 
pregmincy disability leave was S.l] weeks. However, tiiis li^ure may not reflect the 
total time taken, since it docs not include interuiitient nliscuces prior to the 
period of contiiiuous absence. 

(2) Based on tlie sample, the rate of return for llicse employees was 74 
percent. . ^ 

(:\) We cannot determine the increased cost dm* to expanded coveraRe of 
pre^;nancy-related disability, since we (b» not fullect data related to the salaries 
of the woman taliin^? pregnancy disability leave. ' 

(4) SiM)Uses of employees receive unrmal IHM meilical i-Npeiise benefits for 
pre;:miney under-our family linspit a li/at Inn. sur^irai. and maji»r medical plans. 
Tliey do not, of course, receive any IHM pay for time uidess. (hey also hapl>en 
to be employges. 

,^ I, hojH» this additional infonnaliou is useful to the Stilu-ouunittee. 
Sincerely yours, 

Le--.si.ik I ). Simon, 
Director of l*uttlir Affaim. . 

roi.AKoin Coup.,- « 
('(t)nf>riil(f(\ \ffiss.. Ma if /f, 1971. 
ConKre.ssman ArorsTrs K. II.vwkins. . 
Ifmisc of Rcpresentftti rf.fi, Uuplntrn II o kmc OffU'f^ Huihlinff. U 
Wdshinf^ton, DJ\ ^ 

J)KAK CoNcniKSRMAN Hawkins: \\v iwv very Iuipl>y t(j share with the Sub- 
committee our experience since the installation of (tur Short Term Disability 
I*ro^:ram in 1073 which includes benelils for the disability which occurs as a 
result of a preirnancy. The data you refines ted fMlows : 

Polaroid's Short Term Disability Tlnn is a pay continuation plan. Fvery em- 
ployee with at least one year's seniority is covered for up to one year's absence 
for each disability fa ]>hysical condition j)reventinR Irm/her from doini: any 
work) : an employee with under onj>year of service is <-<)verc(l for up to 65 days 
of absence dei)endln^r on the len^rth of employment. 

Absences of over five consecutive days require a riiysician's Statement. Pay- 
ment Is mndp only with the ap:rep)nent of the lNtIar(tid Medical Director. The 
MPd'c;il Director dpterndnes the appropriate leniith of ab^ience for each dis- 
ability based on reeoRnized jruidelines. th(> contents of the Physlr'ian's Statenipnt 
and the Dlrpctor's judRment. Absen(M» of under live conspciitive days arc paid 
at the discretion of the supervisor. 
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"iTp'^entlv the I'lnn.c.vrrs nliuosf 11.000 .Mnployecs I'.f nvIih I. ■■VMW arc wonu-n. 

seiiil-sWlfe'a Ofcuiiiitioiis. V • ,...i.,t..ii ilis- 

The avi-rnKo If'iKtl. of ahsi-nco f..r .m..i.1o.v.-..s with ■\ VH • i (m 

nbilitle.s Is nine nvc-Us.- the cist to l'ol!u-.n.l iu V.W was ,,iil>roxiM.Mt..l> ^UO.OOO. 

Spouses ot employees are eli«ihle for nialernily hea Ih care l,eM..|ll> l>ul h.n. 
no dlsahihtv eoveraKe nuh-ss they also work fi>r Polaroid. 
. I hope thi.s information will be of assistance to yoiir committee. 

SU>eerely. r (;. c i, m.m;tin-. >,. ;.; 

Srniar Manapgj'. ^ 

-Mr SarasiV. T Miink tHiat it uonld ho, "Slv, Chainnun. wiinV tt) 
see if there is iiny distinction l)etwi'on tlu* luuidlinor of mateniity 
leave payment and renrular disuhility paynionts under tht>sc plans. 
Mp. Days. May T comment to anothor pari of your quest ion T- . 
Wouldn't it l>c neccssaiT to a.Uow women i>(; weeks for prejriuincy 
.i^lated disability? Mv response would be that the hcnefil ^^i(^■^ld 1^^ 
the safmc, but it would be 4ivaila.ble to emiployei s to eoiKhiet whatever 
type of studies wei'e necessary to d(^teriuine what was a rcjf.scVuivble 
period of tiiiie rriven eerttiin types of disabilities. 

One year T worked for General IVfotors mi an accident and sudciu^s 
plan, and certainly (General Motoi-; had a very ethM-t^v?*^vav of 
determininiT which workers ■ were nuiliu^^M-m^^ and whicli^ worUei-s 
were disabled. Tt seems tb mc that the f^a.me types ol sa b'<ruKrds*can 
be include<l in any amendment.*5 for pie^nianry .lisability to make 
certaiin tluit there is no abu.sc. ^ * i ■ +i 

Theire may be sit uations related -lo pre<rmiucy. toi' example, m tiie 
Gilbert eW it.self, I believe, there was a i)ro.l>lem with an embolism. 
It was not directly related to p!V<rnaney, Init it o.-eurivd diirinn: the 
leave for prenruaiicy purposes. 'I'hat constituted a very venous dis- 
ability, and it was not coviMW uiVdeir t.he plan. 

So,* I think that tlu^ outer Ibnits slu^uld 1k^ tlu^ sanus but many 
safeguardscan be Ineluded in sui-k plains. , . , r 

" Mi-. Sakasix. 1 don't sec how you could add the sate^ruards. 1 
would ^rness that some eo.mi)anv Would Jiavr seme idea of how lon<r 
you should l>e out of work for an' appcndcctnniy. or s(viuetliin*r like 
•f.hat. If you are out a little bit lon^rer. tliey <ret nervous and ask 
. you to go and be examijuMl by a, i>hysician. 1 am not sure that, you^ 
will have- tlusopi)r)rtunity infills sit \iatiou. • i i 

' Can you say, ''It seems to nie that ;if(cr \ or weeks an individual 
shmdd be back af work.^^ You can be examined. If you are not dis- 
' able<l, I don't umv what the situati(Mi is at home, or it anybody is 
th^Bi'e to U\k^. care of Ijic child, you will <ro back to work and face 
the loss'of this payment'. ^ . e 

Mr. Days. This is .not a child care bill. At some later sta^^*, it 
'Congress stn^s, i^jHtstViscUMu. that, it should addrc.^s t.his issue, that 

would be fine. . , ^ . i i 

^This legislation is'fo deal with physic^il disiibility, and not to dea 
with'.any of the very^^ valid probh^us that are a.^^n-iated with' child 
care for both m(h\ an'dl women. 

Sir. IL\AvKiN8. May I interrupt, Mr. Sarusin ^ • 

We do have a pi'^blem. The kdls indicate that- we must go to the 
floor. If th^re is further qiuvstionhig of the witness(^, I would sug- 
o-est that we recess the heifring for, 5 minutes, and resume with Mr. 
^rasin. • * 



Mr. Sarasin. I luivo no fui'ther questions. 

Mr. Hawkins. I do not want to k(»o])'tlie \Vitneftses waiting;. How- 
ever, we have one otlior witness, so we will rosmne as soon as possible, 
but in view of the fact tluit we do luivo. tlio urprent vnU to the floor, 
may I thanlc the witiics.^i^ on this ])Mn('l foi* iIumi* tostiinony this 
nioiTiing, and dismiss the wiliK»ss(»s who lunc ji])])eMivd. , 

The subcommittee will tiikc ti 5 inimile reci^^s. and resume just as 
quickly as we can. 

[Recess.] 

' 'Mr. Haavkins. The subcommittee will bo in ordcM*. * - 

Our last witness for the day will Ix* .Mr. Chnvnce Mitchell, diirector 

of the Washington biiiv:Hi of the National Association for the Ad- 

van«^ment of Colored ]\H)])le. and chairman of the l^^iulerehip Con- 

fe|^nc€ on Civil R*i<rhts. ^ w 

Mr.. Mitchell is no stran<j:er to this subroiumit tee. He is a^K^isonal 

friend, and h? has rcrt^iinly'^wcjrk'ed dili<rently. more diligently, I 

suppose', than any ot lu»r individual on ( 'apitol 1 1 ill. 

CliiiTnce. it. is a- ])leasure to wclconu' you Ind'ore the conuuiitteje, 

and I hoj)e that yon will introduce youi* associate at th(* table witli 

you. 

STATEMENT OF CLARENCE MITCHELL, DIRECTOR, WASHINGTON 
BUREAU OF THE NATIONAL ASSOCIATION FOR THE ADVANCE- 
MENT OF COLORED PEOPLE 

Mr. .MrrciiKi.i,. The associjitc with me is Kuth "Wcyand, who is 
<*onn.s<d lu the (f/Iho-t case, who not only is ji lon<r-timc fri(*nd over 
tlie yeai*s. but who has Ihmmi a f^real source of assis!au<'(*. to us in civil 
rights mat tiM-s not r(datcd t o t his pa rt icula r (jucst ion. 

T asked Ium' to sit witii nie beeause I .wjis listening to the collcK]uy 
lH^t.W(»<'n .Mr. ."^arasin and the .lust ice l)e]>jirt uuMit an<l the Isl^lOO 
])eople, and I tl^>u<rht that it mi*i:ht U* *ni<*e to liji\-e jin, expert Ji.roimd 
in (Mse of some technieal Jictuarial matter a.iisiii»i: on which I coidd 
not <>;Ive a ]>ro])er re])ly. 

- ^ly stat(»inient, .Mr. ('hairniau. is one pa^^e. Since I tend to titlk 
lon^rer when 1 do it extenipoi-juu^ously. nijiyT)e I liad Ix^tter rmd it., 
if it is all ri<rht with you. 

Mr. Hawkins, ^'ou may ])roct>(Ml to deal with it as yon .so de.siM 

Mr. ^frrci rr.!>n, I am ClarcMice .Mit'cludl. dire'ctoi'j)f the "Wa.shin^ton 
Inireuu of the National .\ssoriat ion foi* tlu*'Advaucen»ent of (\)loiX}d 
People, and (chairman of the Leadership'r(^)nfereiu-c on Civil Rights, 
wliic^i as memlKM*s of the*, conmiittee K'now is \\\\ oi'<rani/at ioji that is 
mjide up of a])])i*oximately X'-Vl v'wW ri(j:lit and lahor orp:anix4ition 
wliic.h for LiS yeai*s has l;een woiK-intj: to try to move the hall forward 
in-tlie area- of civil rinrhts. 

I thank you for this o])])ort unity to testify in *su])])ort. of Il.Il. 
505.5, a hill to ])rohihit-^discriuiinat ion on. the hasis of ])re^nancy, 
childbirth, or relate(l med ienl comHt ions, . ^ 

Those of us who ha\e su])]>orted (^cpial (Mn[)l()yment lo^islii'tion fiYwn 
its ^earliest ho^innin^s heJie\'e th-.it tlu* Su])renu'- Court, majority was 
in eri'or when it decided (rowntl b^Ucirlc vei*sns (iUhvvt. IT.K. 5055 
will correct what is clearly nnjustxlisdrimination hjised on sex in the 
prantin^of iK'netits under employee disal)ili( y ])lans. 
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We will not burden the i-ecoixl with testimony that chiplicatos what 
lias ali-eady l->een given or will be fjivon -^by those who have spent 
much time and effoH in assCTnblin<? the facts. A^e do iirfre that H.R. 
5055' be passed quickly and that it l)c kept free fi'oni dania^in^r 
amendments. * 

As mem'bers the sidx^onunittoe know, thedx^ are other plans for 
Amending title VII of thf 1064 Civil Kv^ht& Act. However, we are 
strongly opposed to mixing any other revisions of tlie law with 
H.R. 5055. 

We hope to get and arc working for joint administration, oon-' 
greesional, and public intei-est support for strengthening a^njend- 
ments to title Vil in a paeka^e wholly apaiit from the question dealt 
with in RR. 5055. ^ 

This completes my testimony: 

Mr. Hawkins. Thank you, Mr. ]Vrit«?hell. 

Ms. Weyand, do you care_to sin^pleineiit that stato4i\ent m any way ? . 

STATEMENT OF RUTH WEYAND, ASSOCIATE GENERAL COUNSEL, 
^ INTERNATIONAL UNION OF ELECTRICAL, RADIO & MACHINE 
WORKERS, AOT* COUNSEL IN ^IHE GILBERT CASE^ 

Ms. WeY'.vxd. I did wish to clear up one matter that wi\s raised in 
the questioning earlier of people who appeared for the Chamber of 
Commerce. There was a statement that all of the State acts dW make 
a limitation that treated pregitanry in somt^ regard from other 
disabilities. ^ , i i • i 

Hawaii makes iio distinction whatsoevei*. Hawaii has a law which 
requires all employei-s who operate in the State of Iliiwaii to pro- 
vide income maintenance during disability. This law was amended 
in 1973, effective May 107;^, to tn-eat disabilities arising from preg- 
nancy the same as other disabilities. ' • 

In connection with preparing my rast^ for the Supi-eine Cooirt., I 
wrote the administrator of the Hawaiian teniporai-y income mainte- 
nance law and asked what the experienc e lind been. He sent me a list 
of the six insurance companies which provided some 85 peivent of 
the coveira^e in Hawaii. He sent, me a table which showed the rates 
these insurance companies charged l>t>fore the amendment went in. 
^effect, and the rates they charged nftei*. 

I wrote to the companies, iind evei->-one of them replied that they 
hod not raise^l ratef; hecause of the placing of maternity coverage 
under it. The table shows, and we will file this, with your peinnission, 
as a supplemental statement, thaf the Pacific Tnsui-Tince Co. had 
a rate of $1.42 cents per $100 of taxable wjige.s^ in 1^73, before 
the pregnancy inclusion law went in effect in May 1078. For-1975, their 
charge ir, G4 cents, that islTic composite for male and female. 

They bmke it down as ti>-44\e male and female employee rates in 
1973, and the charge. {nfr^1!)TT)^in taxiable wages of Pacific Insn^unce 
was $1.71 far females. For femahMS iirt07r), it was 67 ^-ents. Tliey 
wrote me that they had overestimated their rates. 

I will not go through the rates, but every one of these companies 
said that they did not raise the rate because of the coverage of preg- 
nancy-related disabilities. Most of them lowere<l their rates very sub- 
stantially because they had overestimated. 
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Wo will also provide you with a publication called Transactions of 
the Society of Actuaries which show^ that the actuaries in the insurance 
industry are still using tables' that they prepared in 1949 and 1950, and 
did not take into consideration the Imvered birth rates. 

The 1976 puWicajtion sliows that the ratio of expected claims 
under the 6-week maternity to the actual claims was as low as 40 
percent. As to claims outside of the maternity, outside of the 6-weeks, 
it was running 1X)0 percent. The tnJbles are in tJiere, and the tables 
shqw that the ratios of actual claims for maternity benefits went as 
low as 27 percent. 

I am associate counsel with tlie lUE, apd we eflfeetiiated 50 con- 
tracts providing the maintenance of inconie for disabilities on the 
same basis without any distinction as to whether* it arises from 
l^regnancy or from any other ojiusc. We do ^^t insurance rates 
^quoted quite.differently by tliff erent insurance carriers. 

A number of the employers luivti found that it is cheaper to self- 
insure, because of thp high insurance rates (luoted oii the basis of these 
1949 tables wfiich have not been rovisod am^ which the Insurance 
Society of Actuaries transactions for 1976 says have not been revised, 
aild the ratios of actual chiinis to' expected' claims are running 40 
percent* 

The-rnsurance companies quoted a.s sudi high rates that a number 
of \ho9e cofnpanies said; 

We can become self-Insured as to the pregimncy, l>ecau8e we just know that 
It is not go Ins to be as costly us thi» insurance rates iiU(>to(^,^O^iH today the cost 
of aU the women who are going to be out during {ho timeVtUat ^hey are having 
babies, and If we self-lnsnre it is not gwing to affect <>ur insurance rates. 

In* fact, I am on the equal eini)l()yniont ^opportAmity commission 
of tli^^jAmerican Bar AKSocijit ion, iin<l one of the mem'bei-s of that 
c<;>mm,it«t€e, an attorney for one of the msiininco companies, told me 
that 'because of the probkMu with the insunuicx^ companies, the in- 
surance ^companies wei-e now providing what they call "administxa- 
tivo services" to eonployo't's wMumc the einph>yer does not insure the 
risk, Imt the claimi goes to the insumnce cx>mi>a.ny ^ if It'^ere 
insured. 

He gave me a little Ijooklet which I rouhl provide you with, 
wliich outlines the iidministrativc sci-vico^s pmvision, because their 
experience )uui changed so on niateniity 'over the yej^, the table 
did not YoR&ot them. They wen^ allo\ving e»mployors tooecome self- 
insurei-s, but* the insurance companies would pay out the amounts 
and the- company w^oiild make insunmre companies pay in whole for 
actual cost instead of paying insurance premiums. 

I just wanted to illustrate thi.s. 1 will also file a statement that 
will answer those questions which we^re raised. 

Mr. Hawkins. Without objiM'tiion, the stntenient_whcn presented 
\^ill he entered in the record at this point. f 

[Statement to be fuirnishe<:l follows:] ^ 
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STATEHENT OF RUTH WEYAND, ASSOCIATE* 
* GENERAL COUNSEL, INTERNAiyCONAL <JNION 

OF ELECTRICAL, RADIO AND MACHINE 

WORKERS, AFL-CIO-CLC_ ^ , ^ 

/ I am Associate General Counsel of the International 

union, of Electrical, Radio and Machine Workers,, AFL-CIO-CLC, 
usually called lUE, and have held\his position fop "the past 
eleven years' A third of the approxijnately 300 ,000 employees 
represented by the. lUE are women.' As associate general counsel 
for lUE, -I have represented the .union and its members in 
attempts to end discrimination because of pregnancy in negotia- 
tions, with.ma^or. employer s, including General Motors, General 
Electric, .Westinghou.se, Philco-F'ord and AUis Chalmers. I 
have also handled grievances, ar^bitrations , administrative 
agency proceedings before 'both ^EOC and state fai. employment^ 
practice agencies and suits in court alleging discrimination ' 
because of pregnancy. As attorney for thP lUE, I prepared and ' 
filed amicus briefs in support of the female discf iminatees 
in the following cases involving pregnancy: Cle veland Bd. of 
Ed^ V. LaFleur, 414 U.S. 632 (1974), in which the Supreme Court 
agreed with our position that a mandatory unpaid leave provision 
which required teachers to stop teaching not less than five 
months before expected delivery date and not return to teaching 
■ until' the beginning of the next regular semester following the 
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three months age of ttie child violated the due process clause 
of the Fourteenth Amendment; Wetzel v. Liberty Mutual Insurance 
Co. , 511 F.2d 199 (3d Cir. 1975) trqliiing that failure to providfe^ 
the same income maintenance during absences due to pregnancy- 
related disabilities as were provided for absences due to other » 
disabilities violated Title VII; Communications Workers v. AT&T , 
513 F.2d 1024 t2d Cir. -1975) same holding. I also handled the 
care of General Electricf Co. v. Gilbert and lUE , 97 S. Ct. 401 
(1976) from District Court through Supreme Court. 



■'. In connectign with the foregoing tasks , I collected 
as much material as I could as- to the experience of employers 
who had coViSt'tid pregnancy-related disabilities on the same basi^ 
as other disabilities und'er temporary disability programs. I 
sent every state- fair employment practice agency a form letter 
dated October 28, 1975, a copy of which is annexed hereto as 
Attachment A. 1 The answers I recioved from all the states are 
printed in the Brief for Gilbert and lUE in ' the General ^Electric 
case in the Supreme Court (No. 75-1589 pp. 49a-74a. answers 
I received from Hawaii showed that insurance companies vastly 
ovt^restimate the cost of covering pregnancy-related disabilities. 
The letter of November 11* 1975 from Hawaii is annexed hereto 
as Attachment B. - It cited Hawaii s tatutes .which require all 
private employers to obtain insurance coverage providing 
maintenance of income at the rate of 55% of average wages for 
the period of any nonwork- relateci disability, including those 
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caused Uy "E^regnancy" or "termination of pregnancy" for the 
full period of disability up to a maximum of 26 weeks (Ch. 392, 
Hawaii Revised Statute; for definition of disability as including 
those caused by »pregna;icy" or termination of pregnancy" see 
Section 392-3(5)). By subsequent corresporyience I received a 
table showing that the inclusion of pregnancy did ijpt give rise to 
any longer period of average period of disability because. the ^ 
average- period of disability in 1*974 , the first full year of • 
coverage for pregnancy-related disabil^M:ies , was 5.9 weeKs^as^ 
compared with 6.6 weeks in 1970 and 6.2 weeks in 1972. 
table^annexedr hereto as Attachment C. 

AS appears in the table annexed hereto as^tachment 
C, the full figures for 1975 were not then available. During 
her testimony before the Senate on April 29, 1977 on S. 995,> 
Patricia K. Putman, Associate Dean for Legal and Legislative 
Affairs, John A. Burns School of Medicine of the University of 
Hawaii, supplied th^ full figures for 19?5 (see table annexed ^ * 
hisreto as Attachment D) which showed that with pregnancy dis- 

%^,abi^ities averaged in the average duration had fallen even 
' lower, namely, to' 4.9 weekt^^nd t^at men averaged more disability 

. absences than women; with pregnancy disabilities averaged in, 
namely males 5.1 weeks, females 4.4 weeks. 
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The table showing a general lowering of insurance r*tes 
after 1973 by the companies who write 80% of insurance in Hawaii 
(see letter of Sigal •to Watanabe dated August 26, 1976, annexed 
hereto as Attachment E- and lettejxtJf Watanabe to Sigal dated 
September 1, 1976, annexed hereto as Attachment F) is annexed 
hereto as Attachment G. I^etters from these insurance companies 
Stating that the inclusion of pregnancy-related disability 
coverage had not caused^ them to raiseN^ates are annexed hereto 
as Attachments H and I (First Insurance Company^ of Hawaii, Ltd) ,C- 
J (Pacif ic^Guardian insurance Co. LtcT. ) and K (The Travelers). 

The lUE has negotiated more than 65 agreements which 
provide the same income maintenance for women disabled by 
pregnancy as they provide for employees absent clue to other 
^disabilities . A list of 65 such agreements is annexed hereto 
as AtCachment'^ L . • • . ' 

In negotiating ivith onployors for the purpose of 
• l}rir>ginc| disabi li ty -bene f i t s f(jr pregnancy-related disabil- 
ities up to the level of o<-hor i l i Honofit-c; in hohh 

Juration and amount of benefit, amolint wj.se and time wise, 
we encountered a great variation between insurance companies 
in the amc^^lt^^ ^f ins^urance prcmium s^cjuoted for groups equal 
as to size, age, and percentage of females. Our experience 
v^s ^similar to that reported in an article by Kistler and 
McDonpugh*, Pai<3 Maternity Leave - Bonefits May Justify the 
Cost, Labor Law Journal*, December 1975, pp. 782, 792, Table 
2, where insurance companies quoted incroased^premiums rang- 
ing from 5 to ,25% . 
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The official publication' of the Society of Actuaries, 
Transactioixs, Publicatio«.,Jfear 1976,' containing 1975 Reports 
of Mortality and Morbidity Experience, Group Weekly Indemnity 
Insurance shows that the. insurance industry has not revised 
its tjables of expected nuniber of births since the period of S 

1947-1949, when the birthrate reflected the baby boom which 



-followed World War II. ' The tables of expected . number of 
claiiis are called tabulars. This publication/ referring to 
the tables used by ma jor insurance companies states that 
-The maternity tabulars do not reflect the subs tan tials^ec line 
^^n'^birth rates iti recent years, with the result that the^^^^^iiajX 
to-tabular ratios for mateirnity bene'fits are now down near the 
40 per cent level, while the actual-to-tabular ratios for non- 
^maternity benefits are generally ne^r 100 percent or even higher,"^ 
Tabl> 3 - Group Weekly Indemnity Experience Gisoups with Less 
^ thanU^O'OO Employees Exposed 1970-1974 Policy Years' Experience, 
By Plan shows that Plans with 6 Weeks '.Maternity Benefit had a 
r'atxo of actual claims on 6 weeks maternity benefits to expected 
claims for the year'ending 1971 of 51%, 1972 of 40^, 19^73 of 37% 
• and 1974 of 42%. Table 3A, being the same' table ^r a different 
group of insurance companies, showed the ratio of actual claims 
tp expected claims fot six weeks naternity £or 197^ was 27%, 
for 1973 was 22% and for 1974 was 42%. A" copy of this article 
is attached to this Statement as Attachment M. \y 
^he insurance industry has had virtually no experience 
\ with temporary disability benefits for pregnancy-related dis^ 
\abiliti/s. Paul H. Jackson, actuary, testified in GE v. 
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* Gilbert and lUE that "there is very little actuarial* experience 
by reason of the fact that the group business has been restricted 
the maternity claims, to a six-weeks period and disability income 
coverage under individual policies is normally not paid when 
the absence is due to pregnancy" (Record as printed in Supreme 
'Court, yol. 11, p. 535). Jackson's estimate made in the GE case 

of -a $1,3 million increase in costs to provide non-dis- 
criminatory coverage for pregnancy-related disabilities — 
rested on the assumption that 100% of the women covered 

by policies with a 13 weeks maximum coverage would be abs^t 

> 

13 weeks, and that average duration of claims under 26 w«ek 

p^ans, would be 2 3 weeks and andetr 52 we^ plan"^ would be 

30 weeks (Vol, II, pp, 549 , 5,S0 ^ Vol, III, pp, 846-847), 

Aatiiary Alexander J. Bailie in charge of group insurance for 

^Metropolitan Life Insurance Cot'.pany prepared GE EJch, 13 wh.ich 

made no prediction as to how l„ong women would be absent from ' 

pregnancy^related disabilities but showecT a cost of $1 billion 

if the average absence was 20 weeks, $1.3 billion if the 

absence averaged 2 5 weeks and SI. 6 billion if the absence ^ 
averaged 30 weeks -(Vo, IT, p. 737). A copy of GE Exhibit U 

is" annexed hereto as Attachme^nt N, The estimate of . Peter M, 

Thexton, associate actuary, Health- Insurance Association of 

America, made' during- hearings before th^is Committee qn April 6, 

1977 of an ^increase nationwide of costs of disability benefits of 

$600 million Represents a drop, of a pillion dollars fcrom the 

Bailie figurq of ^1,6 billion. T^ie differences between the 

\ figures indicate t)'6w conjectural all these figures are and that 
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no one has any. sound basis, for assuming women will average 
mare than 6 wia^s absence once women are relieved *of the 
inposition of mandatory leaves before and after chil'dbitth. 

Many of the electrical equipment iiitf?nutactLirers witJ-i.wtiom 
lUE *has entered into c&llcctive bargaining 'aqrc'^uients for full 
coverage of pregnancy-relate^ disabilities have apparently been 
able to purchase insuraf^ce without indicaC ing to us that they 
had any problem. Several companies however have asked us if 
> it was acceptable to us that they become self insurers as to 
the coverage of pregnancy-related ciisabi I ities as they were of 
the opinion that they coulti pay all claims d«.rectly at a* totaV 
cost to the employers less than the pr emiu^is quoted to them by 
the iosy ranee cortipanies. The l.UF .ha^ aqreerf to several such 
arrange^ients . A ^opy of such an Agreement between Wilco 

5:orporation and I*^E Local 815 is annexed hereto as Atcaclii.ieut 
^ An artxlbfation award has recently >been"ijubA 

li^hed which reveals th^it othc-r emp i oyer and un ions have 
made similar a^eements for self insurance of the 43reqnaacy| ^ 
; disability ciaim at the same time that other disability 

claims were- insured. Depign fl l^? > Co rp^.tL"^^:. ^^^W Local j.51, 
68 LA 354 (Samu^ S^. Kates, arbitrator, March 14, 1-977). 

At least one "insurance company. State Mutual Life 
Assuran(^ Company of America, hns rococjnized that employers 
• may wish to become self insurers and' has offered the public 
an arrangement by which the i nsurand'c" rompany administers 
the progictiii, by rtico i-^irig an<2 pi.'^cc33x.-.-'^^ ^-l^imc ... ^ ...aar.^^ 
which appears to be the same cis if tho- claim was^insuted 
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but the employer pays all the cost of the claim .plus a 
fee for administrative services instead of a premium. A 
copy of the folder which State Mutual supplies to potential 
customers for self-insured services is annexed hereto as 

Attachment P. • 

• ■ .• 

The employers with^whom we have entered into agree- 
ments for Coverage of pregnancy-related disabilities on 

• • • « 

the same basis as other disabilities have seemed generally 
well pleased with the results. ^ 
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' ' APPENDIX G 

I2IIEBNATI0:!fAL UNION Off BI^BCTRlClL, EADIO AND MACHINE 

WOBEEB^ 

jairashipgton,D^l20036 , ' 

Phone:, 2965206^ ^ 

October 28^1975 • 

[Addressed to Chairperson of each State ■< 
r,EP Agency which has jurlsdiction'of ,, 

twimination'because of sex except 
se whose guidelines were printed in ' ' 

the BNA FBP Manual or -the CCH EPG] 

Dear: 

I am an attorney for 'Martha V. Gilbert and the class 
composed of all female employees of the General Electric 
Company in the case of Gilbert v. General Electric Co., 
519 F.2d 661 (4tli Cir, Juno 27jf975), cert, granted Nos. 
74-1589 and 74^1590, 44 U.^L-V- 3200 (Oct. 7, 1975) cur- 
rently pending in the Supreme Coui-t of the United States. 
Iri this caie both the trial court and the Court of Appeals 
held that General Electric Company violated Title Vii ot 
the Federal Civil Eights Act by excluding income mainte- 
nance for female employees disabled by childbirth or preg- 
nancy from a sick pay system provided in the form of jj 
sickness and accident, insurance plan which covered all 
employee disabilities except those related to pregnancy. 
I am writing to' inquire as to the status of such plans m 
your state. , ^ , 

In order to have all tlie facts necessary to make a fuE 
presentation to, the Supreme Court in our brief, I would 
IpprecTa'fe your answering the following questions : ^ - 

(1) Under state law or by court decision or your 
agency's interpretation of applicable law, whether by way 
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of guidelines, decisions, or otherwise, is such a plan pro- 
hibited discrimination on the basis of sexT 

(2) If there is no express statutory provision, regu- 
lation or cfise authority prohibiting such discrimination, 
ha^ your agency formulated a policy with regard to dis- 
ability insurance programs and pregnancy? 

(3) Based on your experience with employer practices 
in your state, is it common for inrome maintenance plans 
or other benefit plans to exclude payment for pregnancy 
and pregnancy-related disabilities? Have employers, in 
an effort to comply witlji fair emj^yment practice laws, 
modified their income maintenance plans to cover^pay- 
ments for pregnancjr disabilities? 

Please send us a copy of any guideline, regulation, deci- 
sion, or opinion which could be cited or furnished to |:he 
Supreme Court as authority for any statement as tp the 
status of the law in your state on this issue. 

_ Any further information you can provide will be wel- 
come. 

I would appreciate your prompt reply, as the deadline 
for our brief is fast approaching. Thank you for your 
cooperation. 

Sincerely, 

/s/ Ruth Wetand (DEL) 
RuthWe^and 
Attorney for 
Martha F. Gilbert, et al., 
, Respondents in No. 74-1589 
and Petitioners in No. 74-1580 
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L«Uer r«celv«d In response 'to form letter printed Gilbert 
. original brief, pp. 47a-48a 

^-o i-1-..vt Joshua C. Agsalud 



• — Goreznor 



BobertaGittey 
D«puty Director 

Orlando K. Watanabe 
A.dnunistrator 



STATE OP HAWAII 

DEPASTIJEjJT OF LABOR AND INDTJSTEIAI. RELATIONS 
DISABHilTT CQJEPENSATION DIVISION 

. • 825 T^ fTT.TT.AN T 8TBEET. 

I».0. B02 3769 ■ ■ 

HONOIitJIiTJ, HAWAH 96312 
C ■ ■ 

NovenAer 11, 1975 

:Ms. Ruth TVeyand . 
Attorney 

International Union of Electrical, 
Radio and Machine Worj^ers 
APL-GIO and QLC . 
1126 16th Street, K W. 
Washington, D. 0. 20036 

D6ar Ms. Weyand: 

This is in response to your October 28, 1975 lertter 
relating to questions of income mainte^nce for female 
employees disabled by pregnancy or •feldbirth. 

Section 392-3(5) of the Hawaii Temporary DisabiUty 
•Insurance (TDI) Law defines disabiHty as "total in- 
\ ability of an employee to perform the duties of his 
\employment caused by sickness, pregnancy, Urniination 

Pf pregnancy, or accident other than a work injury, as 
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defined in section 3§6-3 (underscoring added)." Hence, 
all employers subject to the TDI Law are required to 
pay TDI bene^te to women who become disabled 
becaiise of pregnaiicy or complication resulting from 

: pregnancy as long as they meet the eligibility require- 
ineiits of sections 392-25 and 392-26 (see enclosed la^v- 

.book). This no doubt will answer^ the three questions 
you l^aised'm your letter. 

If you have any other questions or deS|ire further 
clarification regarding our pregnancy provision, please 
let us kno^. 

^ Very truly yours, 

* * /s/ Joshua C. Agsalud 

* . ' Joshua C. Agsalud, Director 

Labor and Industrial Relations 
Enc. ' V 
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. &ata on contributions and bonollts paid during calendar yoars 
1970 lo 197i Inclusive undor Hawaii Temporary Dlsabllltv 
, (TDIlLaw. ^s. 

, [Ma supplied l)yOM^ 

. TDI CoNTRDJtJTIONSl^yD BENEFITS PaID ExPEHIENCE 



Based on AnnualEeports Sutaitltcd by Eiijiloycra and k^urance Carrier 



1'^ -J 



3 



4 



6 



Total Oontilbntions 

KmployorSlinro' 
Ikplbyco Share 

, Total B'encfiti Paid 
V'lnt, Cob, Bctained 
NOiPfirsonsJ^d 



1970 '1971 1972 1973 ■' •'1974 M\ 

P,132 5,577,231) 6,138,519 6,702,457 7,436)755 4,te,520 

3,715,730 4,5M7 .4,626,694 5;i55,308 6,077,831 1,344,564 

914,402 1,007,403 1,511,825 1,547,149 l,358,9(l)if 632,956 

1^71,148 1,823,23* 2,242,883 ^,454,532 3,8 



3,1 




EWcokiihid 

Avo, Total Boi'icfits 
FaldEaoliFondii 

■ Am Weekly Bon 

Ato. Duration 



3,452;984' P,9J8 3,095,636 , 4,247,925 ■ 
3,474 , 6,752 5,860 6.332 

J2,783 
337.12 



■31,424 
270,02 



58,854 1,812,627 
8,954 9,054 



36,268 
382.74 



44,6y 52,871 ' 45,107 
384.^ 433,04 'm 



61.40 ,-58,02 . 61,84 54.14 73,34 70,16 



4,7 6,2 yJ 



5.9 5.0 



'Easod on aboi^t 75/o of annual reports. 
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Data compiled froi employers' and insurance carriers' ' 
annual reports to .thef Department of Labor and Industrial 
RelaUoi) for Hawaii for benefits paid under Hawaii Temporary 
Disability (TDI) Law for calendar year 1975. 

Average Total Benefit Paid to Employees $345 . 97 
. , ' ■ Men , 465.14 

Womep , 279.22 

I 

Average Weekly Benefit Paid to Emoloye'es $ 70.75 

m 90.00 
Women . •• 63.28 

Average Duration (weeks) Employees 4.9 

Men 5.1 
Women 4,4 

The average duration figure is based on disability due to 
accident andVckness, as well as pregnancy. 
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APPENDIX H 

August 26, 1976 

Mr. Orlando K Watanabe . , 

Administrator ' ' , ' 

Disabiliiy C^lnpeaasation Division . 

-825 Mililani Street, Room 201 

Honoluli^ Hawaii 96813 

Dear !fi$r. Watanabe: 
Thajik you for your letter of August 17, 1976. 
Enclosed herewith ^ a copy of fo\u:. pages of a brief 
filed in the U.S. Supreme Court in the case ot Geduldig 
V. 4t>ZZo, No. 73-640, which include some statements 
we" \7ish to check oui 

First,, it states ^that the following insurajace Compa- 
nies have at least 90% of the TDI business in Hawaii: 
"Travelers Insurance Company, Industrial In- 
demnity Insurance Company, Pacific Insurance 
^. Company, Pacific Guardian Insxurance Company, 
First Insxurance of Hawaii, and Hawaii Insurance 
and Q-uai'antee Company. 

What is the exact pllfentage of TDI business in 
Ha\r^ these coi&panies have at the present time 9 

Second, it states that only one of these companies, 
Industrial ^Indemnity, has raised its rates at all as a 
residt of the amendment of May 8, 1973, requiring the 
inclusion of disabilities arising from normal pregnancy , 
and childbirth. What are the facts oil this point at 
the pjL-esent time? . 

Your consideration is greatly. appreciated. 

Very truly yours,' 
BCSrih Benjamin C. SiGAL 

encll . ~] . 

/ ATTACHMENT E ' 
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defined in section 386-3 (underscoring added) Hence, 
all employers subject to the TDI Law are required to 
pay TDI benefits to women who become disabled 
because of pregnancy or complication resulting from 
pregnancy aB long -as they meet the eligibility require- 
ments of sections 392-25 and 392-26 (see enclosed law- 
book). "This no doubt will answer the three questions 
you raised in your letter. . 

If you have any other questions or desire further 
clarification regarding our pregnancy provision, please 
let lis know. 

Yery truly yours, 

/s/ Joshua ,C. Agsalud 

J oshua C. Agsalud, Director 
•Labor and Industrial Relations 

' EnC. 
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O«0Tge B. AriyoaU 
OoTernqr' 



JoBliDaC. Agsalud 
Director 

BobertCGUkqr 
Deputy Director 

Orlando K. Watanab* 
/administrator 



STATE OP HA\7An 

DEPARTMENT OP LABOR AND' INDUSTRIAL RELATIONS 
DISABILITT COMPENSATION DIVISION 
- . 825 MILILANI STREET . ^ 
, P. O. BOX 3769 ■ . 
' HONOLTJL^, OAWAH 96812 

Septeniber i;'1976 

Benjamin C. Sigal, Esq. 

Shiin,.Sigal, Tapa fi'mito 

A La\^ Corporation 

Ste 800, 333 Queen Street 

Honolvdu, Hawaii 96813 . 

Deai^Mr. Sjgal: 

' Re : Temporary Disability Insurance Experience 
In response, to your letter of August 26, 1976, the TPI 
experience of the six insurance companies named m 
your letter plus Hawaiian Life is as follows : 

1973 - 86.3% 

1974 - 87.1% 

1975 - 82.9% 

With respect to the rates charged by t>e six n^^ 
carriers, since different rates are charged to different 
employers, a composite rate of ^acli company and by 
male-female breakdown was obtained J)y dmdmg the 
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total contributions paid by employers and employees 
by (taxable wages -i- 100). Information is attached. 

The above information was obtained from annual 
reports filed by TDI carriers. 

Very truly yours^ 

/s/ Orlando K. Watanabb 
Orlando K. Watanabe 
Administrator 

SS/cy 
Att 
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APPENDIX G 

Average rates charged by six insurance companies writing 
the majority of disability insurance in Hawaii, 1970 - 1975 
under Hawaii Temporary Disability Ins\irance CTDI) Law*. 

The following chart contains the average rifes charged by the six Insurance - 
companies thit write the majority , (over eighty per cent), of . temporary disability 
insurance in Hawaii under the TDI Uw. Because different -rates ace charged to 
different employers, a composite rate of each insurer, and when available, 
separately for men and woman employees, was calculated by dividing the total 
contributions paid by employers and by employees by (taxable wages t 100). 



First Xasarance 



Men 
Women 



Hawaiian Insurance & Guaranty 

Men 
Women 

Industrial Indemnity 

Men • 
Women 

« - ' . 

Pacific Guardian 

Men 
Women 

Pacific Insurance ^ 

Men 
Women 

Travelers Insurance 



Men 

Women ' 



1970 


1971 


19 72 


1973 


1974 


1975 


$ .99 


$ .91 


$ .79 


$ .73 


$ .71 


$ .61 






.81 . 


. .73 


. .73 


' .55 






.7^ 


.70 


.69 


.68 


.73 


.78 


.64 


.56 


.57 


.57 






.64 


• .56 


.55 


.55 






.64 


.56 . 


.60 


.59 


.92 


.88 


.72 


•5^ 


.55 


:.74 






.72 


.52 


.54 


.71 






.73 


.53 


.57 


.77 


' .67 


.73 


■V 


.60 


.61 


.60 






.62 


.59 


.61 


.59 






.64 


.62 


.61 


.61 


1.32. 


1.77 


1.90 


1.42 


.95 


.64 






1.53 


1.22 


.94 


.61 






2 .43 


.1.71 


.96 


.67 


.85 


, *82 


.72 


.69 


.62 


.59 






.67 


.65 


.61 


. .56 






.78 


.76 


.65 


.65 
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APPENDIX K 

7IBST INSUBA^GE COMPANY OF HAWAII, LTD. 

. January 8, 1976 

ilr. Ben C. Sigal, Attorney 
333. Queen Street 
SuiteSOO 

, Honolulu, Hawaii 96813 
DearlVIr. Sigal : 

This letter will 'confirm the fact that First Insurance 
Co.'s TDI rates were not increased because of the fact 
that pregnancies are now a covered disability. 

If we can of further service, please calL 

> 

Warm regards^ 

/s/ Ivan H. 'MiTA^hip 
' Ivan H. Miyanrtfro, 
Superintendent > 
*^ Health Insurance Depart- 
ment 

rmi:ih 
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APPENDIX L 

FIBST ^XraANCE C0MPA2IT OF HAWAn, LTD. 

JTanuaiy 13, 1976 

Benjamin Sigal 

333 Queen Street Suite 800 , 

Honolulu, Hawaii 96813 . ; 

Dear Mr. Sigalt ^ . * 

On January 1, 1975 the Temporary Disabilify Insur- 
ance Deifarttnent lowered it's rate to become more 
competitive with other insurei-s.- The rate reduction 
appHed to both male and female, but the proportionate 
rate reduction for eacb sex is unknown. 



Sincerely, 

/s/ IfOBUO KiWADA 

I Nobuo Kiwada 

Tempbraxy Disability 



Insurance 



attacW:nt I 
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January 13, 1976 



Mr. Benjaaln Slgal 
AttocTicy «t L«w 

aaa-^juMn st., st«. soo 

oBonolulu. Hawaii 96813 
DMr Mr. Sigal: 

Pacific Cuardtan Life Insurance Company has not increased 
tha Teaporao' Disability Insurance rate even after pregnancy 
vas Included as a disability. 

Sincerely yours » 



'(Mrs.) Ethel K, SasaLi , 
Asais-ant Vice President 
Temporary Disability Division 



Aiitachioent J 
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THE TRAVELEBS 

Oroop Dtpaxtmcut ' . ^ 

\ TndtrnttiagDlTi^n ■ ■ ■' ^ > 

Janua^T 27, 1976 , 

International Unioii of Electrical, 
Badio and Machine "Workers 
APL-CIO 
1126 16th St: N.W. 
. . Washington, D.C. 20036 

Re: Hawaii Temporary Disability Insurance 

A. i 

Dear Ms. Weyand: 

In resipome to your inquiry date January 9, 1976, 
please be advised that there has been no increase in 
OTir TDI rates since 1970. 

' Should you. Lave any further questions, please let me 
know. 

Very truly yours, 

/s/ Rebecca B. Mortlock ' 
I (iVIrs.) Reliecca B. Mortlock 

, . Assistant Underwriter 
Group Underwriting 
Division 
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(Revised 5-26-77) 



ATTACHMEHT L 
(to" Statement of. Ruth Woyand) 

LIST OF EKPLOYERS KITH WHOM INTBRMATIONA;. UNION XJI* ELECTRICAL, RADIO 
AND MACHINE WORKBRS, A^CIO-CLC, HAS COLLECTIVE BARGAINING AGREE- 
MZNTia PROVIDING INCOMB MAINTENANCE DURING ABSENCES DUE TO PREGNANCY- 
RELATED DISABILITIES FOR EQUAL AMOUNTS AND SAME MAXIMUM DU|lATION AS 
COVERAGE TOR OTHER DISABILITIES 



The International Union of Electrical, Radio and Machine 
Horkers, AFL-CIO-CLC or one of it« local* has collective bargain- 
ing agreements with the following employers which provide that the 
employer will pay temporary disability benefits for absences due 
to ^pregnancy-related disabilitijgs in the same amounts ♦nd for the 
sane durat^0n as for other disabilities: 

Name 

^ Maximum 
Employer Location Duration 



A £ B Beacon 
Businese Machines 
Corp. 

'a. E. Electronics 



Acme Electric Co. 



Acrylic Optics 
(and Detroit 
Optometric Centers) 

Admiral Optical Co. 

Aetnacraft 
Industries, Inc. 



Airco Speer 
Carboq Graphite 



* New Y^fck, N.y. 
I 

New York, N.Y. 

Cui>a, N.Y. 

Detroit, Mich. 

Detroit, Mich. 
Brooklyn, N.Y. 

St. Marys, Pa. 

1 - 



26 weeks 



26 weeks 



2'6 weeks 



26 weeks 



26 weeks 
26 weeks 



13 weeks 



Range of 
Weekly 
Benefits 



60% of weekly 
wages bub not 
more than $95 

60% of weekly 
wages but not 
mdre than $95 

60% of weekly 
wages but not 
more than $95 

S70 - $iio 



$70 - $130 

&0% of weekly 
wages but not 
more than $95 



$55 
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B « J Optical 
ServiceSf Inc. 

'Birchbach' Company 
;inc. 

Bocen Communications 
Division r Lear 
Siegler , Inc. 

Bretrei Motors' 
Div. of HcGraw- 
Bdison Co. 

Cavitron 
Ultrasonics 



Chronalloy Corp- 

I Cooperative 
Services (also 
Jcnown as Detroit 
Coop.) 

Dearborn 
optical Centers 

Duncan Electric 
Co. 

^ICO Electronic 
Instrument Co. 



EON Corporation 



Ever Ready 
Therraometer Co. 



Executone , Inc . 



Fine Arts Optical 
Co. » 

Foon Cole, 
Optometrists 



Lincoln Park, Okla. 26 weeks 



\ 



Freeport, N.Y. 



paramus, N.J. 



26 weeks 



26 weeks 



Carlstadt, N.J. 26 weeks 

Long Island City, - 26 weeks 
N.Y. 

Midwest City. Okla. 13 weeks 

Detroit, Mich. 26 weeks 

Detroit, Mich. 26 weeks 

Lafayette. Ind. 13 weekb 

Brooklyn. N.Y. 26 weeks 



Brooklyn, N.Y. 



Long Island City, 
N.Y. 



Detroit. Mich . 
Detroit. Mich. 



26 weeks 



York, N.Y. * 26 weeks 



26 weeks 



26 weeks 



26 weeks 



$70 - $130 



60% of weekly 
wages but not 
mor^ than $95 

2/3 of weekly 
wages but not 
more than $104 

2/3 of weekly 
wages but not 
more than $104 

60% of weekly 
wages but not 
more than $95 



$60^ 
$70 



$130 



$70 - $130 



$35 to $50 



60% of weekly 
wages but not 
more than $95 

60% of weekly 
wages but not 
more than $95 

60% of weekly 
wages but not 
more than $95 

60% of weekly 
wages but not 
more than $93 

$70 - $130 
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Gap Instru2n«nt Corp. Bauppaug*, N.Y. 26^%raeks 



Gmm Electronic Diat^ 
Inc> i 



Gan«ral Industries 

^ General Optical 

Grand Machining Co. 

Harrison Warehousing 
Inc. 



Beekin Can Div. 
of DiaBK>nd 
International 



Hi-Tor c Department' 
Breval Hotors 



Industrial Hica 
Corp. 



Farmingdale, N.Y. 26 weeks 

Forrest Oity, Ark. -2^ weeks 
-Detroit, Hich. . r^^?^?^^" ' 
Detroit, Mich.^i jt .r^Lfilycs 
Harrison, N.Jwvl *^ ^26>f9!seks 

Anco^, Ohio. \ ^6 weeks 

Carlstadt, N.J. 26 weeks 

Englewood, N.J. 26 weeks 



60% of weekly 
wages but not 
more than, $95 

' 60% of weekly 
wages but not 
more than $9^ 

$70 

$70 - $130 
$90' 

2/3 of ^weekly 
wages but not 
_more than ^^04 

$110 



2/3 of weekly 
wages but not 
more than $104 

2/3 of weekly 
•wage^ but not 
more than $104 



IRC -fiurlington 
Division of TRW 
Electronics Branch 



Burlington, Iowa 



ITT Electro-Products Roanoke, Va. 
Div. 



James Crystal 
Mfg. Co. 

Lafayette 
Electronics Corp. 



Lafayette Radio 
Electronics Corp. 



Laminall Plastics 



Wyandotte, Mich. 
Paramus, N.J. 

Syosset, N.Y. 



honq Island City, 
N.Y. 



V 



20 Mff ks 



26 weeks 



50% of>atraight 
tike wages but 
not less than 
$90 per week 

$70 



$80 



2/3 of weekly 
wages but not 
more than $1^04 

60% of weekly 
wages but not 
more than $95 

60% of^eekly 
wages but not 
irtor^ than $95 
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iarkln Optical Detroit, Mich. 

" . -I 

Lektra Laboratories .College Point, N^^Y. 

Loral Electronic Bronx, N.Y. ^ 
Systems 

'Lundy Electronics & Gleri Head, N.Y. 
Systems, Inc. 



Mctlab'f Inc. 



Mt. Vernon, N.Y. 



Mastercraft Record New York, N.Yv 
Flatting Co. 



26 weeks 
26 weeks 

26 weeH\ 

26 weeks 



26 weeks 



2 '6 weeks 



$70 - $130 

60% of weekly 
wages but not 
more than $95 

60% of weekly, 
wages but not 
more than $95 

60% of weekly 
wages but not 
xnore^rthan $95 



60% of weekly 
wages but not 
more than $95 

60% of weekly 
wages but not 
more than $95 



.Milgray ..Electronics Freeport, N.Y. 
Inc. 



26 weeks' 



60% c)f weekly 
wages but xtot 
more than $9^ 



Photovolt Corp. 



Pontiac Coop. 

Premier Metal 
Products Co. 



Raycon Industries 

Robbins & Myers 

Ro«e Internati^al 

Signal Transformer 
Co. , Inc. 



New York, N.Y. >. 

Pontiac, Mich, 
fironx, N.Y. 

Levonia, Mich. 
Memphis, Tenn. 
Grand Rapids, Mich. 
Inwood, N.Y. 



26 weeks 



26 weeks 
26 weeks 

26 weeks' 
* 

13 weeks 



26 weeks 



60% of weekly 
wages but not 
more than $95 

$70 IT $130j 

60% of weekly 
wages but not 
more than $95 

$90 

$5a 



$95 



Thorne Optical 



Detroit, Mich. 



*26 weeks 



$70 - $130 



ft. 



ERIC 



Torch Tip Pittsburgh, Fa. 13 weeks $65 

TRW Inc. - Philadalphis, Pa. 26 weeks $100 

Tifin' Valley Coop. Battle Crpek, 13 w^eks $70 - $JL30 

Mich. » 

y 

United Transformer New York, N.V. 26 weeks 60% of weekly 

Co. , A Division wages but not 

of TJtH,. Inc. nore than $95 

Wagner EJ.ectric St. Louis, Mo. 26 weeks $120 

CO. \ . 

Ifaldes Kohinoor, Long Island City, 26 weeks 60% of weekly 

Inc. N.Y. wages but not 

more than $95 

Wayne Optical Co. Detroit, Mich. 26 weeks $70 ^ $130 

Wiloo Corp. Indianapolis, 26 weeks $60 

Ind. 

Wolverine Wire Hazel Park, 26 weeks 66 2/3 of wages 

Product* Inc. Mich. 

y 

W. D. Zobel.Co. Royal Oak; Mich. 26 weeks 66 2/3 of wages 

Yardney ^Electric Pawcatuck, Conn. 26 weeks 60% of weekly 

Corp. • > wages but not 

more than $90 

Local #431, lUE, New York, N.Y. 2 6 weeks 60% of weekly 

AFL-CIO CLC wages but not 

* more than $95 
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These Transections are publUhft annually by ihe Society of Actuaries, successor to 
The Actuarial Society of America and the American Institute of Actuaries, in lieu 
of Transections and Th€ Record heretofore published, respectively, by the two former 
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- NOTICE . - 
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criticbms, and dijcussions published in these Transactions. 
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287 
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V* 

II. GROUP WEEKLY INDEMNIFY IXSURA^•CE 

THIS is the twenty-eightli annual report on the continuing study of 
the morbiditx; experience of Group ^Yeekly Indemnity insurance. 
In compiling this report, the Committee has included the avail- 
able experience of eiployer/employee groups and has excluded the expcri- 
. ence of triisteeaiips and association cases insuring employees of the mem- 
ber employers and the experience of union cases, whether or not msurance 
depends upon contmued employment. The experience of plans wntten 
under State Cash Sickness Lavvs and the experience of msured groups 
outside the United Slates have been excluded. r- ' ~ 

RATIO OB ACTUAL TO TABirtAa CLAIMS < 

Throughout this report experience is presented in the form of ratios of 
actual to tabular claims, based on the 1947-49 weekly indemnity tabulars, 
as reported in the 1962 Reports. Caution must be used in interpretmg the 
data contained in this report because, among other reasons, \he!A9fl:^ 
tabulars may not accurately reflect current claim patterns. Th8 maternity 
tabulars do not reflect the substantial decline in birth, rates in recent 
years with the result that the actual-to-tabular ratios for maternity bene- 
fits are now dow;, near the 40 per cent level, while the actual -to-tabular 
ratios for nomnatemity benefits are generally near 100 per cent or even 
higher; this wide difference is concealed and may create distortions when 
the experience for maternity and that for nonmaternity are combined. 
The tabulars also faU to reflect certain factors, such as age d^^nbuUon, 
industry classification, or size of case, which may have ?. relevant effect 
on the experience results. 

CONTRIBUTINC COMPANIES 

The Committee wishes to express its gratitude to the companies that 
generously contributed data to this study. The report coi^ta.ns experience 
for^the years 1970. 1971. 1972, 1973. and 1974. SLx «=°"^P^?#*°"^^" 
data for all five vears.,Two additional companies contribi^ed dkta for the 
first four j ears. The results generally reflect the compos.tf #ect otvarui- 
tions in company practice in administration f ^J^f j;^"^;^^. 
well as variations in experience among groups. It shou IdTb^iloted, hovv 
ever, that the contribution of one company has up until now represented 
a mljor portion of the total experience. That company 
. contributV 1974 experience, with the result that ^re. is ^^^^^^ 
in comparing the results of this year's study ^yltJt tfiose of {.nor jears. 
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242 CO^pHTTEE ON CROCT LIFE^ AXD HEALTH IXSXmANCE 

Bediuse we use three-year totals of experience, the contribution of that 
company to the total results shown in this year's report is still much 
greater than that of any other company. 

majority of the companies contribute exposures and claims based 
upon policy years ending in the calendar year designated. If the renewal 
dates for all cases included in the study were distributed uniformly over 
theyear^ then the central point of the exposure for each policy year would 
be approximately January 1 of that year. However, this assumption may 
Hot be very precise because of a concentration of policy renewals ia 
January and July. 

The foHowmg companies contributed experience for the study, although 
not all of them contributed 1974 data: . 

Aetna Life Insurance Company 
Connecticut General Life Insurance Company 
Continental Assurance Company 
Equitable Life Assurance Society 
Metropolitan Life Insurance Company 
Occidental Life Insurance Compaoy of California 
Prudential Insurance Company of America 
The Travelers Insurance Company 

ANALYS^ oi EXPERIENCE 

Table 1 shows the experience for the period 1972-74 for each of eight 
plans (four different elimination periods; two different ma ximum benefit 
periods), all of which provide a six-week maternity benefit. All size 
groups are included. The corresponding experience of nonjurabo groups 
only (units with less than 1,000 insured employees) is displayed in Table. 

2 for each of four plan combinations. For those nonjumbo imits for which 
the aata were available. Table 2 separates the combined experience into 
its nonpiatemity and maternity segments. Also included in Table 2 for^ 
each of the four plan combinations is the nonjumbo e.xperience for ther 
period 1972-74 of plans th^t do not provide -a maternity benefit. Tablfc/ 

3 is a five-year trend anal>'sis of the Table 2 experience for each vcm 
1970-74 inclusive. Since 1974 data do not include the contribution of- 
two compani^ included in 1971-73; Table 3A reflects the experiencel 

(<>i;ily those companies that contributed during- 1974 and shows it for the 
.'fi^i^ ]^972-74. Table4 is an anah-sis of experience by size of experience: 
irit! ResulJts art shown separately for plans with and without maternity 
bent^j^"!]^^ anal^-zcs the noniumbo experience of plans with no 
. inatei^it3r!^p^>rby the female per cent composition of the experience 
' uiiits. Taiii^^ of claim ratios1)y industry. 
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Table \ shows tesults ve?>- slightly better than the results o! a year ago. 
Actual-to-tabular ratios for bventy-six-week plans, continue to run 
higher than those fof thirteen-iveek plans. The ratios shown in Tables 2 
and 3 confirm thU relationship for plans with maternity benefits, but the 
ratios for thirtecn-week plans are actually higher in 1972-74 than the 
ratios for twentv-sLx-week plans. Compared with those m the 19<l-73 
study, ratios for't^irteen-week plans stayed abbut the same, while ratios 
for twenty-sbc-vreek plans improved slightly. 

TABLE 1 

Croot Weekly WDEMXiTV ExpERiE-vcE 
Plans with Stx Weeks' Maternity Be.vefit 
All StzE Groups' 





No. 
£xp«ntoc« 
VaiU 


Weekly 
Indemnity 
Exposed 
(000) 


ActUAl 

Claims 
IncludtnS 
■ ^taternity 
(000) 


Ratio of 
Actual to 

19*7-49 

Weekly 
Indcnuity 

TtbuUr 




413 
195 
1,720 
309 


3,067 
9U 
11,815 
2,406 


2,062 
375 
8,356 
l,66t 


93% . 

66 
107 
113 


Total, 13-w«k plans 


2,637 


18;222 


12,457 


103% 


217 
30 
1,432 
167 


3,295 
592 
20,550 
8,125 


3,45S 
499 
19,647 
4,966 


l387o 
109 
128 
80 ■ 


> 

Total, 26-week plana 
Total, all plans. , 


1,846 • 


32,562 


28,570 


116% 


4,483 


50,784 


41,027. 


112% 



Tables 2 and 3 show that the ratios for plans with no maternity beneht 
are lower than the ratios for the nonmatemity segment of plans wuh 
matemitv benefits.- Table 3 demonstrates that.this resuU. ^^'^h "lay be 
attributable to plan or e.xpo3ure characteristics not reflected m the tabu- 
lars has txisted for several years. - 
■ An analv-sis of Table 2 over the past several years shows a gradual shi^t 
fr«m maternity to nonmatemity plans in the exposure. This may be 
rSa'cHX gradual overall improvement shown in Table 1 over the 

""teSrW showed some, rather substantial changes from 1973 
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TABLE 3-GROU? WSBiaY INDRMNITY EXfERIEHCE 

Croups with Liss tIhh 1.0OO Uwm exposed 



A 


1 


KomnwifAioUATtixttt 
CokiiAolittUQtei* 

1 






Noiriuninn m MAtiiMTV Smun EmtttKa* 




, Fun' 


No. 

Vnlli , 


mi ; 


Actvil 
CIaImi 
(000) 


RKloot 
ActittI to 


Ni, 
Ciprrltici 

JnlU 


WtAly 
Inil^nlly 
Ei|)oinl 

lOllO] 


Attuil Cliint 


. /■ 

RittoelWumr 
WnklylwinnBliyTibalar 

^ ----- ^ ■ 


1 




(0001 

J 


1nil{innll|f 
Tilnilir 


fflilDrnlly 
(000) 


' (000) 


4iPJn 

iDAltrnlly 


Miltmliy 


•n 

f 












riDiiwlthiWicki'Uitirnltylltnclll. 










4May ilckncu. 
Sth-daysickacu. 


I Otlt 


3,066 


1,892 


n 

101 


381 
1,11)7 


2,133 
7,76li 


' 1,433 
5,141 


39 

, 296 


10454 


n 

J9 


■ n 
101 


• 

ToliIi(t«i 1 * it 


2,591) 


15,120 




•103% 


1,578 


9,901 


6,574 


335 

t 


1117o. 


38% 


102%. 


J^-trcck: m 
4tli'(lay|iicknHi, 
Sdi'dayticknen, 


338 


2,9ll 
17,8S9 


m 


M 

116 




/182 
917 


1,853 
9,863 


1,709 
9,233 


34 
296 


n 

. 132 


a 


i» 


' Totdlj 

t - 


1,784 


20,800 


"1,111 ' 






,099 


11,716 


10,942 


320 


' 1297o 

i 




' 11% 




1 


; PluiiwIlhNoliIilmllyllditfll ' 


l3-««k: ; 
^ih-day^ckfiMJ. 
Hlh'day^Itkni'st, 


» t r t « tu * 

■ 1 

1 1 » 1 H •« 1 


1 1 1 II t * 1 1 1 

1 1^ 1 1 1 M 1 1 


4 f I ^* 1 1 1 1 1 

M 1 1 M 1 1 1 i 

1 


i 

1 1 « M 1 1 t 1 
M f 1 t t 1 1 t 


318 
J62S 


1,933 
22,842 


li344 
13,427 


II M M Mi 
M i'm 1 M 1 


109% 
103 

1 


1 1 M <'M 1 f 
1 1 1 1 M M 1 


1 1 M 1 f H I 
4 1 1 II f Ml 


Tolflliji 


M M 1 1 « ( » 


1 1 1 M 1 II 1 1 


» M 1 1 M H 1 


1 1 1 1 1 M • < 


li 




2^,775 


14,771 


IMMMM 


I03')l 


U 1 1 H 1 M 


||h 1 1 1 1 M 


^thilay^icknni. 
8lh'4{iy^cknctt. 


1 ll'l U M< 
M 1 IMM i 


HII 1 M 1 1 1 

M«*t H* n 


1 1 1 M 1 M M 
1 1 1 H 1 1 1 1 1 


M 1 1 1 1 M ■ 
f r M M (t 1 


340 
5,7Jl 


3,474 
3J,S76 


2,799 
34,174 


1 

k 
1 

M f Ml Ml 
I44MM I.I 


100% 


M M M M 1 
M Ml 1 Mf 


IMMMM 
IM MM M 


Tl)Ul|lMMM 

1^ ' 1 '■ 
1, •■"■'•.it .' 


KlMff fl 

- • - . ^ 


1 1 1 1 H M M 

r " 


1 H Ml Ml t 

"1 


MUirfVl 




37,050 


36,973 


MIMMM 

M . 


,n 


MMMMi 


t 

MMMIM* 



■•'M:Ti.i>fviii>ip.fiiif)(ij^M)l»l«n 



|IMf|(l|f|lVlUMlllU((Mlll|IM|i(> 
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TABLE 5--CR0UF WtEWLY iNDEMXriY EXPERIENCE 
GROUri tVTTB LESS THAN 1,000 EMFL0\XES EXPOSED 

1970-74 POLicv Years' Experience;, by Plan 



Puui 



Nonmsteniity aad jnateniity 
combined experience: 

4th-dny sickness 

8th-<Uy sidmcss: 



Total. ^ 



26-wcck: 
4th-<lay sickness. 
Sth-d&y sickness. 



Total. 



NonmateniUy aid mmtenuty 

separate experience:* 
^ No6malemity:j 
13-wed&: J . 

4th-day «c]uic» 

8th-day sickness 



Total. 



26-week: 
4thKlay sickness. 
8tb-day sickness. 



ToUl 

Maternity (all plans). 

Combmed: 
15-week: 
4th'^ay sickness. 
8th«day sickness. 



Total. 



26-wcdc: 
4th^ay sickness. 
8th<<iay sickness. 



Total. 



13-week: 
4tb-day sickness. 
8th*day si<^ness. 



ToUl. 



26^ircek: 
4tb-day sickness* 
8ih-day sickness. 



Total. 



Ratios or AcrcAt to 19*j-49 Ta»ci-« 



1970 I IWI I Ig72 , IW3 I W\ 
PUu wiih « We«k»' >Uteia;^y Braefit 



94% 
112 



108% 



118% 
118 



ll87o 



106% 
121 



117% 



120% 
127 



12i% 



51% 



100% 
112 



109% 



92% 
108 



115% 
120 



119% 



107% 
105 



106% 



91% 
94 



94% 



105% 



124% 
122 



122% 



^% 
113 



110% 



1M% 
133 



133% 



51% 



96% 
106 



103% 



128% 
126 



126% 



93% 
103 



101% 



110% 
120 



118% 



103% 
113 



11 



120% 
133 



131% 



40% 



97% 
102 



101% 



114%, 
125 



123% 



PIuu 



119% 

with No MattfBity Btficit 



89% 
104 , 



101% 



110% 
107 



108% 



104% 
115 



112% 



115% 
129 



126% 



37% 



97% 
104 



102% 



109% 
121 



70% 
99 



94% 



127% 
120 



122% 



99% 
117 



113% 



102% 
150 



143% 



42% 



1 



95% 
109 . 



106% 



99% 
13$ 



133% 



102% 
102 



102% 



94% 
105 V 



103% 



97% 
99 



99% 



87% 
104 



102% 



105% 
100 



100% 



98 



99% 



119% 
106 



107% 



118% 
101 



103 



• Tbe lionmaumity and maternity 
coabioel cxpericfKt. 



acpAntc txpcnc occ 



U a!iO iiidu<!«ti m the noomatcmlly and matefluty 



240 



TABLE 3A 

Group Weeixy In demnity Experience 
Groups with Less than* i,OCO Employees Exposed 

- 1972-74 POLICY YEARS* EXPERIENCE, BY PLAX 



Nonmaterrutyjand maternity combined 
experience: . 
13-week: 

. 4thrday sickness. . 

8i$H-day sickness. 



'tola!. 



26-\vcdc: . 
4th-day sickness. 
8th-day sickness. 



Total. 



Nonmaternity^and mlermty separate ' 
experience:* 
Konmatemity: 
J3-week: 

4th-day sickness 

8th-day sickness. 



Total. 



26-\veek: 
4th-day sickness. 
8th<day sickness. 



Total 

/ 

MaterrTity (all plans). 

♦ 

Combined: 
• 13-week: 

4th<<lay sickness. 

8th-day tsickncss . 



Total. 



26-week: 
4th<lay sickness. 
8th-<fay sickness. 



TotaJ. 



13-week: 
4th-day sickness^ . 
. 8th-day sickness. . 



Total. 



26-week: 
4th-day sickness. 
SthnJav sickness. 



Total. 



RATIOS or ACttal to 1917-49 T%iclas 
rot poucY YcAi Endcco cc: 



1972 I 


197} 




i97r 


Plans wUh 6 Weeks* Maternity Benefit 


77% 
102 


• 

64% 
1(U 


99 


97% 


95% 


94% 


95% 
, „ 112 


92% 
92 


127% 
120 


110% 


92% 


122% 


/ 

88%- 
107 


83%"^ 
109 


99% 
117 


1M% 


104% 


113% 


103% 
136 


63% 
98 


/ 102% 
150 


130% 


89% 


143% 


27% 


22% 


42% 


81% 
93 


76% 
98 


95% 
109 


91%. 


95% 


106% 


98% 
129 


64% 
92 


' 99% 
13S 


124% 


.83% 


133% 


• Plaai with Xo Matcrei^ Brnent 


96% 
102 


107% 
100 


119%. 
106 


101% 


101% , 


107% 


91% 
89 


109% 
97 


ll&^a 
101 


89% 


9S% 


103*:i 



• TSe nonmatemltY and maleniilOep«fal| eTpe.-ienc« i% also Included in tb* ooftmaUrnity and mat*f»^ 
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experience "to W74 experience, we constructed Able 3A to see whether 
A«e chaU represented a trend or whether the) could be explained b> 
hrchance Tn the exposure distribution caused by the mab-hiy of our 
w^t'ontS^ut^r trprovide 1974 ex-penence. This a,alys.s was^not 
Slariy conclusive In certain cells, especially Ihe th.rteen-week non- 
JltSv and matemitv combined, the Table 3A experience is fauly 
Sb yL to year: Table SA sho«-s a great deal of vanaUon frora 

to yl^ 'rnLst of the oth^ plan' cells. This is difficult to e.xplau.. 

TABLE 4 

Group Weekly Lndemxity experience 
ALL Size Groups 
• ' 4 Combined 1972-74POUCY YEARS' EXPERIENCE, 

' By SIZE OF experience Unit ^ * 



SUt 



< 50 lives. 

SO-09 

100-249.. 
250-499.. 
500-999.. 



Total <1,000.. 

IfiOO^ mor« 

Grand total. 



<50 live*. 

50-99 

100-249.. 
250-499. . . 
500-999. . 



Total < 1,000.. 

1,000 or more 

Gran'! total. 



No. 
£xp«Htnc« 
Uolti 


WetVly 
lademaity 
Expos4d 
(000)- 


Actual 
CUinu 

lacludiajt. 

Matemily 
(000) 


Ratio oC 
Actuil to 

WetUy 

TabuUr 


PUi 


u with 6 Vitfki' MaUmitr BtQ«fit 


1,534 
1,147 
1,151 
507 
241 


■ ~ 

1,950 * 
^ 4,100 
^ 9,784 
11,275 
8,811 


1,230 
2,775- 
7v760 
8,830 
7,759 


93% 

99 
112 
110 
119 


4,380 


35,920 


23,354 


. 111% 


103 


14,864 


.12,673 


115% 


4,4&3 


50,784 


41,027 






Pliiu with No Maternity Beorfil 




4,9^0 
. 2.877 
2,217 
715 
253 


8,664 * 
1 11,414 
IS, 815 
12,971 
9,961 


5,105 
6,760 
13,035 
9,523 
7,321 


90% 

81 
107 
113 
105 


U.OIT 


. 61,825 


41,744 


100% 


163 


22,856 


16,175 


97% 


11,180 


&4,6Sl 


57,917 


99% 



Sis' ■ ■ . 
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but the \ndcs^\-ariations occur in cells with very smajl exposure. A great 
deal orcautipn should be used in attempting to draw conclusions about 
1973-74 trendy in weekly indemnity experience because the effect of the 
changing exposure base is not clear. 

Tabled appears virty^Uy the^same as in the 1971-73 study and con- 
tinues to show that ratios tend to increase as the size of the group in- 
creases, except that jumbo experience for plans with no maternity bene- 
fits is slightly better thsm nonjumbo. experience. i 
. Tables shows th^t, for nonjumbo groups with no matemily benefit, 
with all benefit periods combined, and with more than 10 per cent female, 
there iy.a tendency for the ratios to increase as the female percentage- 
increases. The table also shows a relatively higher ratio for groups with, 
less than J 1 per cent female. It is worth noting, however, that 40 per cent 
of the exposures fall in the 'less than 11 per cent female" categor>vIt is ' 
possible that this represents a coding inaccuracy. If groups of unknown 
»f)er cent female distribution have in error been coded as "less than 11 
per cent female" when^ in fact, a higher classification is applicable, the 
actual-to-tabular ratio forlhese cases would be high if normal experience 
prevail<fd^ The actual claims would reflect the higher cost associated with 

TABLE 5 

* Group Weekly INDEMxrrv Experience 

JfGROUPS with LE^HAN 1,000 EMPLOYE EstxPOSED 

1972-74 PoLfcY Years'.Experience, by Fem.ale Per Cent 
< Plans ^with No Maternity Bejtefit, All BENEPrrPERtoos c6mbin£d 



Fera^* Prr Cent 
> 

« 


No, 
Czx>«rinice 
Uotta 


Weekly 
. lademnity 

Exp05«d 

(000) 


Actual 
CUtms 
(000) 


Ratio of 
- ActUftI t» 
1947M9 
We«kly- 
Indcraaity 
Tabular ' 


<n% 

11-21%. 

21-31% 

31-41% 

41-51% 

51-6l7o 

61-71% 

71-^1%.......: 

«1-91% 

91-100% 

Total... 


4,625 ^ 
1,967 
^ 1,147 ' \ 
, 899, 
679 
499 
416 

330 . 

321 

134 


24,648 
10.368 
7,126 
5,724 
3,900 
' 3,158 
2,530 
^,886 
1,877 
608 


' 16,301 
i 5,900 ■ 
4,440 
3,874 
2,813 
2,393 
2,223 
1,606 
1,693 
496 


102% 
90 

94 . 
100 
101 
105 
U6 
103. 
113 
122 


11,017 


6!l.8i5 


41,744 


100% 
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TABLE 6 

Combined 1970, 1971. 1972, 1973, and 1974 roucv Years' E>a»EWENCE 

INDCSTRV .\.^*\LVStS ^ 



Lvonnv Dtscurnost 



All 



ITnITO) Sr.\T« Cioc» Wecklt 1\-oimmtv In4Cia.ncx v 



Exjwritncc t*rit3 of All ,5U« CroMP» 
AllPlios. CombiMd NoomaUrmcy 
and Maurnlty Exp«ri«oci 



Number 
or 

Ejtptri- 
cnce 
UniU 



Actual 

lodtrndity 
ExpowUfor 
Induitcy 
(COO) 



30. M6 



40., 
It. 



Arrkultunl ptoducuon v 
Aftkultunl Mrvion, buatiA, tnpptAf 
Fomtiy I ^ 

FifbtriM ' \ 

MvUl DUIUQS 

AnihndU miiuait 

Bitunioous coal afid hsmU rauiiax . 
• Xruda^pttioJium and utunl gu 
^ Miniiif ftfld quairyio]! o| ooomttalUt 
' Filn«fa]s» except Iucl» - » 

BuDdiiii cooatmcu cm >*n« M <ooU»ctpra 
Coc5tnxtaoa other than bulldiac 

constnictioo— feneial cootncior* 
Con*tnictioii— special iiade cooliKlon 
SfcHm/ttttmriitg: 
O.-caanc* wd acoisMntt 
Food and kindred ptoducta 
Tobacco manufactures 
Texu!e mill products . . . ■ , . 
Apwt) aod oth^r finishfd produtti'made 

"fron fabrics and similar laatenaU 
Lumber and wo«i pfoilucl*, except 

iurnituf* . 
Furniture an^l fixtures 
Paper and alli««prodi»cts 
PriniinpL puWishioji, and aUied »mlu*lr.n 
Cbeirocal* and allied produtU 
Petroltum rclininii ami rdaied mduiines 
Rubber and mbcelUoeou* pUitics products 
Leather and leatber pioilucta 
Stone, day. clas*. and coocrete products 
Primary metal industries , 
Fabrica^ metal nroducta. except 

ordnance, machinery, and iramportation 

efiutpmtnt . .. 
Machinery, except clectnCil 
laectrical macbioery. equipment, aaJ 

.supplies 
Traakponatioa equipment 
Piofe^MOoal. Viientifw, and c«ntro.»ia^ 

instruments: phoionraphic and optical 

xtkKli; watcher and clocks . , . 
t'Mucrflaneous manulactunni induu/tes 
TrJmip9^tQli»i$; cewftiwtiValw*. tttrint, lor. 

Railroad txMSportation 

Local and suburban transit and uit*nirban 

paiscnxtr tranHiOrtaliop > 
^loiMrtiiht itansportatioa and waio- 

housinf 

Water tranaportalioo o 



219 

309 
275 

554 

J3 
1,403 
96 
713 
*i3 

597 

543 
1.120 
1,001 
660 
t3t 
523 

1,1 13 
2.423 



2.690 
1.339 



829 
Ail 



21 
24S 



46t 
79 



Ratio o( 
Exposure 
(or lod. 
to Total 
Exposulfe 



242,725 



lftO.0% 



206 
303 
2Ui 
20 

1,284 
2.132 
6t0 
654 

1,3&( 

1,536 

I. 2«>6 

2^383 

692 
10,309 

I, 072 
5.941 
2,330 

3,679 

3,34S 

II, 9^3 
8.330 

12,429 

3,ooa 

2,133 
5,506 

II. 425 
19,00d 



26.7 »6 
22,429 

10.163 
• 4,043 



3.&il 

120 
l,&t4 

2,342 

413 



Ratio of 
Actual 
to 

Tabular 
Claims 



0A% 
0 1 
0.1 



0.5 
0.9 
0.3 
0.3 

0.6 

0.6 
0 5 

1.0 

0.3 
4.2 

0. 4 
2.4 
1.0 

1, -5 

1.4 
4.9 
3 4 

l\ 

1.7 
0.9 

2.3 
4.7 
7.8 



11.0 
9.2 



4 2 

1.7 



1,6 



0.1 
OS 



1.0 
0.2 



Ratio ol 
IndlA/T 
toAwtrr- 

cate 

A^T 



id:?; 100% 



90% 

60 
(430) 
(13A) 

149 

130 
85 
79 



165 
70 



12t 
97 
93 
117 
107 

99 

102 
137 
95 
86 
87 
131 
120 
143 
143 
122 



116 
117 



130 

9<V 



(tlO) 
1U7 



69 
106 



£xp«r*eo« 
Cciu Mith 
Leu than 
l.CvO 
Uvea 
Exposed 



Kati»oF, 
lad. A/T^ 
to Aun- 
jcat« ^ 



100% 



(402) 
(146) 

139 
122 
• 79 
74 

97 

154 
65 



113 
91- 
87 
109 
100 
s 

93 

95 
128 
89 
80 
«t 
122 
JI2. 
134 
134 
114 



loa 

109 

122 
40 

107 

(^03) 
100 

99 



66 
<4t0) 
(149) 

97 
84 

66 



113 
96 
121 
110 
1(M 

ft3 

97 
116 
90 
94 
88 
124 
111 
116 
129 
119 



104 
101 



121 

99 



, 103 
(103) 

. tto 

74 
93 



1*1 IcM Ihi3 9-3 P" cent ot toi J e<?o«u« AM .n m i» . 
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JABLE ^-rCQfitinuid 



I3^ 
jCoi* 



45 

46.... 

All. 
,4«., 
A9 . :. . 




A... 

60... 
61... 
62../ 

A3... 
64..'. 
65... 
66... 

67... 

70. . . 

72... 
7J... 
•?*•; 

76. 

78... 

79... 

80... 
81... 
«2... 
S4... 

86 

U. 
19.,.. 

91... 
92... 
95. 
94... 

Tool 



Indi-sthy DsscKimox 



TrenspQA^Uoa by air . 4^ 
Pip«ltoeTraittporuUon^ 
TteupofftatioQ ttfviccs 
Communi^tion 

£ltfctn|«<u. and saoiUTy servkn /;> 

A\Tioiakk irade ^ 
Euiklins materiilt, jj^ardware. and farm 
c<iuipmcnf^eal*ri ,. ' "* 

;.euil ^«d«— nrc°«nl mctcuaub* 
otl stores 

tomol<v« (Inlen ud casolme scmce 

Apparel aad occeMpi^ ttoie^ > 
\ Furniture, bomt (urnuhiopy and 

equipmeat itorn 
' 'Eatiox xad drin^Jo;; pUcn 
£ Mtiiccllftiteotu retait stom 
Fimamtt, iiUura)%u,4u»d rtai tttaU: 
Banking 

. Credit ascncin other than banka ^ .j. 
' Security and commodity brokers, dealer^ 
rtchanica, and icrvicn 

Insurance carriers ; . 

Insur^ce agents. bit>kcn, and icrxice 

Real estate 

CombioaUoiM o( ira] csUte. insurance. 

loaoSi aftd law offices ^. 
Hotdinx ahd other invntment companies 

Hotels, ttwmins houses* campi. and other 

lodtnnn places 
F^sonal trrviccs ^ 
MucelbocoMs business services 
Automobile rcrpair, automobile services, 
' andf icaraKcs ' 
Misrcllao«ous rep4<r servicts 
Motion pictuRS ' 

Amus«ment and rccreatjoo scrxiccs except 

mottoa pictures 
Mettical ao#other aealth services . 
Lcfcal K^viccs 
Eduattiona) services 
Museums, art c^ierics, botanical. ai^d 

xoolo^ical ipide.n>^. 
N'onproci membership or yi nira t ift n s 
Private Wuscholds 
^IiltHlan«ous services 

Kctleftit govertunehl 
State Br>ver:vment 
Local government 
Intefnltlonal goveffment ^ 



UxtfFD States Ckovt Wccuy I.NDtu.MTY bcsriju^ 



Experience Units of All Size Ctoups 
AU Plansi Combii»«d Nonmateroity 
M Chd Maternity Experience 



Lcsat^ . 
£>P0ied 



Ncmbcb 

Expert' 
cnce 
Units 



/iftua] 

Weekly 
Indemnity 
Exposed for 
Industry 



65 



All industries listed above 



All other. IndDStrles 



151 
1S3 

2,4L» 

364 

"^1.170 

207 
t 230 

278 
352 

15f 

120 
38 

103 

M 
If 15S 
9 



159 

288 
438 
108 

105 
25 
W 

351' 
42 

I6I: 
11 

192 
3 

. 217 

69 
41 
497 
IS 



30.762 



Ratio ol 
Exposure 
tor Ind, 
<o Total 
ExxKMurc 



571 
16 
, 39:4 

758 
1.485 

10.774 
785 

9.993 
1,854 
3.406 

1.625 

1.283 

590 
460 
IdO 

1.028 
. 204 
553 
10 

325 

1.299 

565 
1.788 
574 

426 
511 
326 

4.267 
186 
1.241 

65 

1.429 
8 

1.056 

3S8 
881' 
2.468 



242.254 



0.2% 

'6!2'' 
0,3 1 
0.6 

4.4 '"^ 
o.» 

4.1 

0.8 
1.4 

o> 
0.4 

0.4 
0.5 

0.2 
0.2 
0.1 

0.4 
0.1 
0.2 



.0.1 



0.2 
0.7 
0.2 , 

0.2 
0.2 
0.1 

l\ 

0.5 



0.6 



0.4 

0.2 
0.4 
1.0 



99.8% 



0.2% 



Ratid of 
Actual 

to 
Tabular 
Ooims 



Ratio of 
Ind. A/T 
to \zs^t' 



577o 

;J.(25) 

100 
63 
97 



il 
"101 
8t 

77 
88 

no 

85 

50 
82 
(65) 

105 
(61) 
91 
(51) 

(100) 

93 

85 
70 
106 

147 
(73) 
93 

82 

(75) 
79 
(112) 

82 
(82) 
68 

92 
60 
91 
»6) 



10: 



55% 
(23) 
95 
59 
91 

65 
67 

66 
94 
76 

72 
82 

103 
79 

47 
77 
(61) 

96 
(67) 

85 
(49) 

(95) 

87 

79 
65 
99 

137 
(68) 
87 

77 
(70) 
74 
(105) 

77 
(77) 
64 

£6 
56 
86 
(90) 



lOOS 



97 



•The 
and less 



aTzrecate A/T frfr smallerjie xroups^ , 
than 0.3 per cent ol total efpoture *r«jh» 



.'^ent^Ratios for industries with teas lhaa 50experieacftfl 
in parentheses. . . 



2 * 
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fetnale risks, and the tabular' would erroneously reflect the more Livor- 
able experience expected for male risks. ^ . , 

This vear wfeTiave compiled a study of actual-to-tabular claim ratios 
by indu^tr>- based on the v<?irs 1970^74. This is published only once every 
. five years. The industry e.xperience analysis in Table 6 is shou-n by ratio 
of actual to' tabular for all size groups and by industry actual-to-tabular 
ratios compared mth aggregate actual-to-tabular ratios for nonjumbo 
experience units. Among- industries represented by either at least fifty 
experience units or 0.3 per cent of the total exposure, the range of vana- 
tion of e.xperience ratios by indostrj- for all size groups exten J from a 
low of 50 per cent for banking to a high of 165 per ceni f or buildmg con- 
struction-^eneral contractors. For nonjuiibo unitsy-bankmg was agam 
the lowest, with a ratio that was 48 per cent of the average, whilepnmarj- 
metal industries ranked highest at 129 per cent _ 

Generally-, among industries with either fift>-e.xpenence units o^O^ 
per cent of the total-e-xposure, the ratios did not vary substanUallv from 
fhose found in the e.xperience period 1965-69. There were a ew e.;«:ep- 
S. In the alUlze-group study, bituminous coal and lignite mining 
and local and suburban transit and interurban passenger transportation 
showed large decreases since the last study. Building construcuon- 
generar contractors, stone, clay, glass and concrete products, credit 
agencies other thim banks, automobile repair, automobile services, and 
«rage» and misceUaneous repair services all showed higher 

Nonjumbo e.xperience did not appear to be as volatile, a^d. among 
industries thatSd 1 per cent or more of the total exposures, there were 
no- variations of great magnitude. • k :„^..,trv Wause 

Care should be exercised in the use^f the anal>-sis by mdustry^ecause 
thebditry .ctual-to-tabular ratios do not take accountofpossiblevana^ 

tions by plaa or by age and sex. 
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. .. r. This study was znade by Alexander J. Bailie, a 
Fellow la the Society of Actuaries since 1960, who is the 
actuary *in chaz^e of actuarial functions pertalnins-^to sroop 
insax9iic& far HeLrufpoliLaa life Insurance Cosxpany. 
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at EXHIBIT NO. 13 

Cost Estimates re « 
Pregnancy Benefits 



^ORT TERM DISABUITY BENEFTTS ANDMATERNnY 
COVERAGE GROUP EiSlJRANCE 
toVERAOB AW SAlJkRY CONXIWANCE 

To psovid» lU th09» mnplayw covcxvd for ^lort tmn disabSi ty with 
Bufnu V co^kos* oa thvsaan* bMU u any othn db»bility: 



Assuming the Avrnga Duration 
of Maternity Bdnafib would ba: 

Jotal Maternity Ben«fits to be ^ 
provided per year 

Total Maternity Benefits now 
provided per year 

Increase in Total Benefits per 
^ear ' 



20 weeks 


25 wecka^ 


BOweelfes 


$1^0 


$1,538 


51,845 


nuUion 


million 


miliion 


225 


. 225 


225 . 


million 


million . 


mOlion 


1,005 


U13 ■ 


1,620 


miUion 


miUioh 


mOlion 



Short Term Disability Benefits and Maternity Cov^rags 

In developing the cost for maternity coverase on the same 
basis as any other disability, the following assumptions were 
used: . * 

K The annual number of births in the United States 
is approximately 3,250,000. (Source: U.S. De- 
partment of Health, Education, and Welfare, data 
published in the New YorK Time?, March 2, 1973.) 
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2. " About 40% of pregnant women are employed 

during piesnancy. (Source: U.S. Department 
of H.E.W., National Center for Health StatisUcs 
. Report, Series 22, No. 7, September 1968, pg. 16.) 

3. Approximately 63% of the employed civilian labor 
force has some form of employer-sponsored short 

' term disability Income protection. (Source: 
Health Insurance Institute, "Source Book of 
Health Insurance 1972-1973", pg. 25.) 

4. Thraverage short terra disability benefit for cov- 
ered women is about S75 per week. 

5. It fa estimated that of those women covered for 
short term diskbiUty benefits, 60% have mater- . 
nity coverage with an average maximum duration - 
ofsix weeks. (Source: Society of Actuaries Trans- 

. actions 1972, No. 2, June 1972, pg. 190-202.)^ 



G.E. EXHIBIT NO.- 16 - Federal Personnel Manual, Revised 

July 1969, Subchapter 13, Mater- 
nity Leave. 

Subchapter 13. Maternity Leave 
13.-I. DEFINITION 

Maternity leave is a period of approved absence for inca- 
pacitation related to pregnancy and confinement. It is charge-, 
able tosickleaveorany combination of sick leave, annual 
leave, and leave without pay. 
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^ ^ pCRgF^;^MT TO <;it.c^|^s,jcr 

The Company nirbby AORtea to pay RtBULAR and cu»TOi«ARY claims for 
AccioiNT AND Sickness ecNftPiTS rclatco to oisAfttLiTiss asSociatco with 

PMONANCY AS |F THOSI CLAiUS HAO AR|SlM ONOER AND W=RI COVERED &Y THE 
CURRSNT ACCIOEMJ AND LlCICMESS POLICY. TmaT IS, THE EXTE?«T OF COVfRAOt 
Atto CLAIMS ELIGIBLE FOR COVERAGE WILL BE OECIOEO BY THE TERMS AND CONDITIONS 

OF THE CURRENT Accident and Sickness policy as that policy •oulo read if 

Pfiy^CNANCY OR MATERNITY RELATED D t BAB I L 1 T t ES. WERE COVERED THEREUNDER, 
^'** " ■ . * 

« Should the United States Supreme Court determine at any time durimo 

THE LIFE or THE CURREn/ COLLECTIVE BAHCA|ritNC AGREEMENT THAT IT IS NOT 

o 

ILLEGAL j6 exclude MATERNITY AND MATERNITY-RELATED DISA8|L1T|£9 FROM AN 

Accident A»D Sickhes"* policy, the fprecoino acrecmcht shall be hull and 

VOID AND THE Cd^ATlY SHALL NO LONGER BE OBLICATED TO PAY ANY EMPLOYEEO? 
CLAIM* F.0R.<ACC1DE#1T AND SiCKNESS CENeViTS RELATED TO PRSCMAMCY OR 
DISABILlVlE* ASSOCIJ^tKD vir|TH PKtCHktiCy 1\ 



LCCTRICAi ; WiLXO CoRPORaTIO H^ ^ . 

iV; 'AFL-CIO-CLC, ■ BY 



lNTER:..TIONAl-i:UNlOH ■iF:ELCCTR|CAi ; ' ^ILXO CORrORATION^ 

HiOlO «•!» MiCMIME VtoHKEliV; ^ 

..HD ITsLpC.L NO. 815 ' ^ ^ '^^.■f '^^^^^ ^ 
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Mi-. Hawkinu. Mr. WeiflB, do you have any questions? ^ . 
Mr. Whbs. I have no questions. 

Mj:SiS'.'i^Vf^««ti»n». I wcdd lik. to ik^k *K p.«- 

Tl^atooncludeB our hearings this morning. , ^. ' 

[wKpon, at 12:35 p!ili.,. th6 sulx;onMriitte6 adjdurned^ Sul^^t - 
to call of the Cfliainr.] , j * 11 " ^ 

[Material submitted for inclusion in the record f ollojvs .j _ ^ • . . ^ 

STATEMENT OF CONOBESSMAN CLAUDE PEPPEB BETOBE THE |nBObk^^ 

BMFLOTMENT Oppobtuhities IN SuppoBT OF H.R. SpSB • ; •. ^ ; . , 
Mr. Oh«irn»n. I am In complete support of H^. 6055 f ntii^ Ht^ST ' 

to end employment dlsorimlnaUon based on pregnancy.-a eon^rtloP; the presence: . 
of which so clearly rests on the w-orker's being a woman; _ ,, . . ^-ni^J ■ 

rw^nrte «rB nooPHsarv because of the Supreme Coui^'s.dwsio'n .of.-yecem-. 
hp?^ 1OT6 1^ GUbe^rvf GeS El«;tric. The Court held. thaf the e^so^usion. Of 

S^^ncyVeuVid d L^^^ P^^.^^iS^C Iwh 

diMTrimination under 'Title VII of the Civil RlB^U Aet;of ;im ,Ovv»^^ 
^mmonMnre tells us pregnancy is as sex-speciflc to the female a?: ^aswtDiii^ 
rndTrSsUr^tomlls me7o the male. Nevertheless, a^^^urt^heia ihat fh,^ ©r«- 
yiXn of diMbilitV benefits for the latter, while exclndi ng, the former ^fK^^ 
Mv^roge did not copstitute discrimination on the baslS ,of pe^- as Is ^bidden. 
In Title VII of that great act. Section 703(a) (1). , , ; • . j' ' v; . • ■ . . ; 

E^rthermore. the decision permitted no reliance u^in the Ea>ifl^^*pV«y^^^^^^ 
Opportunity Com^lon-s guWellnes of 1972 to ^'^^^^^.^V^^f' ^ 
such an exclusion^ese guidelines specificaUy stttp,tho^fpUflTrtj^._, . .^^^^ 

Disabilities caused .or c<^ntributea to" by pregntincj^ mi?c»i7iap,^aboprton^ 
childWr h. and recovery therefrom are. for all Jplfrejat*^ Purposes • tp^po-. 
ra^ dlMbilities and should be treated as ««<=K.""|lf,.^y ^^'^^jl 
" ary disability Insurance or sick leave plan avatlaBte }.n> connection )vith 

Con'^nemonstraTe^fte sSJortS the m>^^^^^m±^ 
we approved HEW guidelines to Implement Title .IX of ^tlw.SMucftUpn ^iflend- 
mlnt^ ori%2 The?eguid6Unes - followed- the BEQO> gujdeUnes whereby preg- 
nancy and pregnancy rllated disabilities ,vere to b6 ,c0n8ider?d as a-V,? -other, tern- 
• Dorarv disability'for ajl jrti-related purpose.t. v '| , v . , ;. . ' ' ., . . 

. Tin tl.ejnajority'8 opinion, however, "courts propfe,rly;my apMrd less Weight 
• to^Sx^ i^dellnes thaii j'o adm^lstraUve f^^ch f^ngte^s hft^ d^ 

• -rlaMstoU have the fo^ceoffliiM- . • ■" tSC Nos. 74-^10*19,. 74-1591). pgi. .15). 

Mr Chairn,^. wetfist pi\-fe sucjTi iorce;^1awr to ourprey ous In- 
te^Oo^ We must correct thiii U.sticp as welI,»s .Wonde't*e .<;ourtd w^^ 
necessary statutory basis for future decision. TO allow, such gu^excluslonary prac- 

On a sTx-speclfl(; Edition to ^ontlpue' In tH^ Afn,c^,of Cmlgr^^^ 
Intent Is contrary to om^ notions of equality and decency; The ngarl;? 40 million 
women workers'In thfs cduntry must bd a ssumi .that wherever temporary em- 
plovment dlsabllltf plan Isln effect, they wllS^lje accorded the- same: protection 
against flnnncial hardship as-tHelr male connttrparts^. • takk 

Mr, Chairman,: I respectfully urge thlg sUbcomBoittee > .app|»e^ H.R. 5055 
■ without delay to prorlrfTthat fllscrihilnatioh based ottj^repwncy be* Included In 
the coverage of TltJe VH of the Civil Rights Act^pf l«^. ,a?hank.ycm. 
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National Ratall Marchantt Aatociation 



tOOO Connecticut Av«nu«. N.W 
WMhlnoton. D C 3003« 



April 25, 1977 



The Honorable Augustus F. Hawkins 
Chairman 

Equal Opportunities Subconimittee 

House Education and Labor Committee 

2181 Rayburn House Office Building * 

Washington, D.C. 20515 ^ 

.Dear Mr. Chairman: 

On behalf of the National Retail Merchants Association- 
(NRMA), ^ am pleased to submit this statement on proposed , 
legislation dealing with sex discrimination on the basis of 
pregnancyv A We would ^appreci ate your including NRMA*s Comments 
as part of your hearijiicj record on this legislation. 

Ey way of backgrouAd, NRMA is a nVtiohal, non-profit 
trade association , composed of over 3,200 members who operate 
more than 35,*000 department, chain 'and specialty stores in 
the general merchandise industry. Tt^ree^- fourths of NRMA's 
members are small businesses, w>ith'aTUkuaJr sfal^s ^nder $1 million. 
Our members empl% more than 2' 4i*llibn*'t>eo^l^.' 

Thank you for the consideration of our comments. 

Sincerely, / 

Verrick 0. French 
Vice President 
GQvertvnental Affairs 



; VOFr^^Mi pmm '* 
Enclosure . 



EXECUTIVE 0FFICERS_ 

Ot«Jf man af tti« ■oam 
MtRVlN a, MORRIS 



H«v«iwrtf, California 



Ftrtt ViM Ch«lrmwi o< th« Board 
OONALO V.IIISfRT 

Chairman and Chlaf iaacullva Offlc« 

J.C. ^nay Companv, me. 

Naw* Vork. Naw York 



Sacond Vloa Chairman of lh« Board 
TfLLER weiNMANN 
Pratldant 

Amfac Marchandlilnf Corpomlon 
San Fttnelico. CalHernt* 



Pf ail dan I ' 

JAME8 n. WILLIAMS 
NRMA 

lOOWanaiil Siraat 
Naw York, Naw York 



Horn* Onica 100 Wait 3ttt Siraal. Na«v Yorh H y 10001 
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STATEMENT OF NATIONAL RETAIL MERCHANTS ASSOCIATION 
ON LEGISLATION DEALING WITH SEX DISCRIMINATION 
ON THE BASIS OF PREGNANCY 

EQUAL OPPORTUNITY SUBCOMMITTEE 
HOUSE EDUCATION AND LABOR COMMITTEE 

APRIL 25, 1977 
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STATSMBirr OF NATIONAL RETAIL MERCHANTS 
A8S0CIATI0R ON PROPOSED PREGNANCY 
DISCRDHNATION LEGISLATION 

Thli •tateottit expresses many of the concerns retailers 
hmvm regarding recently proposed legislation 'wl^lch would amend 
Title VII qf the Civil Rights Act to require employers to provide 
precisely the same dlsablllj^ and medical 'benefits for pregnant 
ei^loyees as they do for Chose temporarily disabled, due to ill- 
nes» or accident. 

The National Retail Merchants Association C'NRMA") is 

4 ■ 

a voluntary association whose members "operate approximately 
33.000 general merchandise retail outlets throughout the United 
States. While its membership includes all of -the nationally- 
teown chain and department stores, a sulimtantlal part of NRMA's 
membership strength rests among^ small^^ independently-owned re- 
tail eetablishmeivts. A majority of its members have a;inual 
sales under five million dollars, and two-thirds of these have 
annual sales xander one million dollars. * 

The membeirship of NRMA is most coricemed by the intro- 
ductlon of this proposed legislation. Adoption of such legis- 
lation would have a particularly severe adverse financial impact 
upon the retail industry where between 80 and 85 percent of all 

employees are women. In addition, the amendment to Title VII 

- i - ^ 

sqems destined to have a negative impact upon disability and 

meaical benefit programs m^^de available to retail employees. 
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Background 



.Lat* last y««r, th«'Supr«me Court.' of the United States 
niUd in Ganeral Electric Coppany v. Gilbert, that an employer 
loae not violate the Civil Rights Act of 1^>64 by excluding 
pregnency-reiated disabilities from coyerage under its disabil- 
ity income protection plan. The Court raiited its decj^sion 
primarily upon the ifact that there was npthing in the language 
of Title VIX or In Its legislative history to suppor^V an infer-, 
ence that Congress Intended to require t\^t pregnancy be treated^ 
tn the same manner as other disabilities. But, it also relied ' 
upon two pther significant factors tn\eaching its decision: 

■ ■ . .'^ 

1. Pregnancy is unlike other, disabilities in that 

generally it is voluntarily induced. Xt is therefore reasonable 
and lawful to treat, pregnancy differently than^ "inyblunt&ry" 
disabilities; and 

* ' v' • 

2. In creating a benefit package, an employer does 

not have an un3.imited amount of funds to spend, and la normally 
unable to satisfy every want of every employee. It is neither 
unreasonable nor ^roppr fot'an employer^© 'seek to provide a 
balanced benefit package which will best serve overall employee 

* ' t 
needs ,^ 

As will be discussed, these two factors militate 
strongly agdflbist adoption of the proposed amendment . 
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■ . ^' — ~ • ■ ^ • 

The' ketatllng Industry t -^^ 

* P^or to considering the likely impact upon retailing 
oSs^leglslatlon aimed at reversing the Supreme Court's Gilbert 
: decision » it may be 'helpful to describe the; structure of the ^ 

retailing Industry. Among the most sigiiificant characteristics ^ 

' . ^-o • . • - \ 

.o£. the Induatry are that it is bpth a low- profit margin, Industry 

and a. labor-intensive industry. ^^"^ ' ^ 

Primarily because the general merchandise retail in- 
dust^ry consists of a large nimiber of ^relatively small 'enterprises , , 
none of which dominate a given region oa product line, the indus- 
try is characterized by intense price competition. Consequently, 
profit margins ir. the industry have historically been among the 
lowest in the business world. « - 

In addition » retailing is highly . labor-intensive . 
Payroll ex^enses^ (wa^es and fringe benefits) represent, by far, 
«the largest single iiem of net operating expenses, accounting 
for 54% percent' of^ net operating expenses as an overall average 
for the industry. Payroll expenses are 'particularly high in 

stores with annual sales under two million dollars. 

• . ■ / • > '■ 

I . ■ y 

Finally, .perhaps the most signifl6ant characteristic 

of the retail- industry , at least insofar as the proposed preg- 
nancy discrimination legislation is concerned^ is the very high 
, proportion of feniale employees. While the percentage varies. 
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It- averages between BO and 85 percent with a high concentration 
of woueli of child-bearing age. Many of these women kre not the 
primary breadwinners in their families, but are i^eople who take 
jobs in retailing to supplement ttye family's primary source of 
income or to earn extra spending money. Fr^q\iently, young mar- 
ried wpraen take part-time .jobs in retailing (an e^er-increasitig 
proportion of retail employe^ work part-time) . and the tut-nover 
rate among them often is extremely high. 

Pregnancy Is Normally a Voluntary. 
Planped-For Event, Financi.ally 
Easier To Qope With Than Illness 
Or Accident . 

As the Supreme Court' noted in its filbert decisioS."^ 
pregnancy is unlike-other disabiKties. Disability caused* by 
illness or accident is unexpected and unplanned for, while 
pregnancy- relafefed disability is normally both voluntary and 
planned for. 

■ * - A, , 

When a woman becomes pregnant. &he arjd heV family are 
usually able to prepare for the expected jolt to her earning 
power. The family may be able to save extr^ tnoney in anticipa- 
tion of the pregnancy so Oxat income lost and medical expenses 
incurred because of the temporary disability will not have a 
devastating impact . 
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.Involuntary disabiltties caused by illness or accident 
are aeldom expected... Aa a consequence, individuals «hd families 
are ipirely* able to prendre for the"^8jS3>tion to Incomfe whlcti 
they represent, and such disrupti^ons of|ten cause'^havoc to a fam* 
ily'a finanpial planning, libst employers who provide disability 
and/or medical benefits, recognizing .that illness or aocident, 
'cause far greater problAis for an individual or ^family than does 
pregnancy ,* have chosen* tl use thi limited funds they have at 
their disposal ta covercj^ly ^voluntary disabilities or to pro- 
vide only limited benefits for pregnancy. For« example, a 1975 
NRM^ survey of medica^tjenef its provided by retailers revealed 
that only 5.9% provide maternity benefits 6n the same basis as 
for illness 6r accident. ^ ^ ' 

^The deciaion of most employers tq provide prtftection 
against accident or illness while leaving pregnancy essentially 
uncovered . is t^hus rationally motivated. It is a decision which 
reasonably may be viewed as being in the best interests of all 
employees , - Including womi^, slnoie i^t ^est • serves o^rall employee 
needs. , . o y 

\ " V . • * >■ 

Payments. For Pregnancy Related 
Disabilities Are Subject- To » ' 

Potentially Significant Abuse 



As noted, covering pregnancy under^a disability or 
medical benefit plan may be a less prudent, use of available 
benefit dollars tha^ fiimiishing more complete coverage for in- 



' voluntary disabllltle.? ' In addition, paying disability benefits 
y foe. pregnancy ftoaea a significant problem of control of abuse. 
The availability of pregnan^cy disability benefits .has an in- 
, evitable tendency tdS-'cause departure' from work 'before actS'al 
disablement. Such ear ly^ departure seems 'tess likely to occur 
where no benefits are available. Similarly, after delivery .^the 
availability of pregnancy disability benefits has a tendency 'to 
prolong the absence from work beyond the period {^f actual dis- 
ablement . . ' ' 

•rtere does not "appear to Ife any feasible method of 
policing a pregnancy-disability system and prfevertting abuses. 
The experiences of employers in stat^wh^ch require ^tegnancy 
disability to b^e treated in the same manner as all other dis- 
abilities (New York, for example), indicates that physicians are 
simply unwilling or^Tunable to exercise independent professional 
Judgment as to the period of actual disablement, 'such abuses 

lead to enormous increases tt> costs^aqd, in the. long' run , can .^^ 
only serve to diminish benefit levels for all etgjloyees . 



Fifty Percent Of All Working 
Women Who Give Birth Do Not 
Return To The Wor kforce 



■ "Most employees who become temporarily disabled becaurfg 

of sickness or accideht return to work once 4:hey have recovered. 
An employer who pays out benefits to a disabled employee can ^- 
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normally expect CO be partially '(^onjpensated fol^his inyestment 
in tiiac Che empitoyee, with aljt his (3- her experience, "is likely 
CO return to .the ^employei^r'^ workforce ^^Hiere pregnancy , is In- 
volved, however, ^e pattern is somewhat different. Only about 
50 percent of all- euiplojfees who leave em|Uoyme|flfe as a result of 



pregnancy return to' t^iftwor^crce whAi they are^ble . It is 
^^believ^d that this .j||jirce^age is "l^en higher in^i;eta'fling . Thi*«^ . 
the proposed legislation' may re§P:s^J.ca;iy be vie^d as mWidatir^g 
the paymefit of severance pay to the^jSl^ga proporf:ion of* employees 
who do 'not return to work ranher than profitjtfcng temporary dis- 



ability benefits. Providing^uch a windfall* for the pregnant 

employee who does not plan^ito return td^^'w(?rk,j|urel]^ does nothing 

to carry out the reco^ized purpoijtes of disability benefits and 

is, indeed, inconsistent with national population planning ob- 

-jecalves. A^d again such a^misuse of the jystem can y)nly serve 

in the long run to limit^^enef it levels for those who suffer un- 

" . , ^ ^ 

exp€Cte(| invol-untaryfdi s abilities 

■rf ^' , " 

Passa&e O^The Proposed Amendment 



Will ffegMiFAs A Disincentive To ^ " ' 

Retjj^ile^To Provide <ihd Improve ^ 
Disability/ and Medical Benefits 

. The passage *'of ^the proposed amendment will, as notecl, ^ 
require all enroloyers to fJ^at-^pregnancy-re^^ed disabili^os ^ in 
precisely the same fash^^rf "as they^ treat other t^porarv disabij^i 
ities. While proponents ~ of the -vam^dment may berieye that passage 
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wilt simply cause an Increase in tfenef its for women who give 
.birth while in the Isbrkf orce with no impact upon overall levels 
. of disability and med?cal benefits, the facts of business life 
m&Ke this an unrealistic expectaJtion , particularly in the retail 
industry With a workforce comprised of at least 80 percent 
'women, many of whom are of child-bearing age, Tt will be extremely 

costly ior many retailers to provide benefits ^for pregnancy- 
'^relaced disabilities. A requirement that prejgnancy-related dis- 
'abil^ties be treatd'd in the same manner as involuntary disabil- 
ities will hav^ the inevitable effect of retarding improvement 
in overall disability and medical benefit levels^, 

■ ''Quite possibly, the high costs will compel some r'etail- 

ers to lower present levels of benefits." Of course, one version 
of ^he proposed legislation ' contains a prcjrvision which appears 
to be 'd e s i-^-g n e d f o p r o i b i t employers from re- 
ducing any berifefits as part of a plan to come into compliance 
with the legislation.' This provision seems to be particularly 
harsh and unjustifiable. It would penalize mfest heavily those 
employers who,, in the past have been , most generous in their 
coverage of involuntary disabilities suffered by men and *7omen 
alike. It mignt also be construed as prohi>biting any benefit 
modification^ designed to reduca overall benefits co'sti* or^ifo -* 
restrict abuse, of benefit programs. With o;|: witThouC this par- 
ticular provision, the proposed amenoment seems destined to 
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bring abbut "equality'* of benefits by depriving all employees of 
1>roader j^rotection against involuntary and unexpected disabil-* 
ities. ^ 

The Proposed legislation Will Result In A 
Grossly Inequitable Distribution of Avail- 
able Benefit Dolljirs. ■_ 



Benefit packages aT^normally designed to do the most 



good for 'the most peopte, .CQcftiStient with the^ emplpyer *8 own . 
legitimate needs . "The pa^sagtf of 'tUis amendment would mean ^ . 
Impermanent benefit imbala^e ^n favor women of child-l>earing 
.age_. The texperlet^e o^the Ge^eral^ Electric Company, described 
^in i&Si'bti»ef tb'^the'Supreqiie Court in, t^e Gilbert case, provides 
some aobevjLn^ food fdr thought. General Electric has long pro- ' 
vid^ed its employees with a broad benefit package. Included 
within this package is 'coverage for almost every conceivable 
temporary disability, with thfe exception of those related to 
pregnancy. Notwithstanding the exclusion of pregnancy from 
-^coverage. General Electric 's ttverage cost per insured employee 
of total benefits paid linder its disability insurance program 
was $82.57 for females and $45.76, for m^les in 1970 and $112.91 
for females gnd $62.08 for males in 1971. Moreover, General 
Electric estimated that "were a full pregnancy benefit, to be 
provided, the cost for the female .benefit, would be '300-330 
percent 'of that for the male benefit.*' 
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There is «' 'serious question as to whether such a dis- 
parate apportionment og available benefit dollars would serve 
the broader public interest. The proponents of the amendment to 
^itle VTI have ignored the substantial equality of treatment 
which exists in present benefit plans, and have sought to substi- 
tute* a system which will create a marked imbalance in favor of a 
particular segment of the workforce. While we believe that *such 
legislation will adversely affect employees throughout the work- 
force, we must point out that the impact is most severe in re- 
tailing where th^ proportion of women of child-bearing age is so 
high. 

' Conclusion 

• The proposed amendment seems to have been drafted 
without sufficient consideration of its Implications in terms of 
the purposes of disabl,lity benefits and an equitable distribution 
of available benefit dollars. There are significant reasons for 
believing that the proposed amendment is not in the public inter- 
est. We submit 'that the proposed legislation deni£.nds exhaustive 
study on a cost/benefit basi? before the Congress can come to a 
reasoned conclusion as to whether it should be adopted. 
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Federally Employed Women. inc. 

An OrfMiintion for Opportunity and EqutlitY for Wofiwn in Qomnmmt 
NATIONAL PRESS BUILDING. 1MASHINGT0N. D.C. 20046 



Tilt <202» 638-4404 ^ FourxJed m 1968 

TESTIMOIfY 6f YIQIERALLY D1PL0YCD VOMIM, DC. by PRESIDSn*, MAE . 

HALTOUOUSe iKMRS tAe SUBCOJtaTTEZ CW O^lCrn&m CW»P0RTUNI7ES . 

of thg BOUSt POWITTEE OH EDOCATION AND LABOR, * • • . 

Hr. ChsltMn, Pr««ld«nt of Fadarslly Zknploysd Woown, Inc. -- ^•'^(•i' ^novn . 
M TEU I «a plMSsd to luivs this 0|fpdr tun Ity to wrDr«vii our atroog support for 
H.R. 607$, vhich Co SMnd Tltls VII of tht Civil Rights A<^t to.prohlblt mmx . 

disc rlBlnst ion on th« basis of p'rsgnancy. ^ . 

FEW, sn organisation to prosets opportunity snd SNqiial^ty for %r)ibsq In govern- 
■snt, has s fsst graving manbtrshlp of vomsn mnloysd In ths fsdsral gbvcrniasnt, 
■any of vhon sr« of chlldbearlng sg«. It Is our bcllsf thst this Isglslstlon, vhlch , . 
hss llasn cosponsorsd by sx>rs than 90 mmbers In the House, Is vltsl to ovsrtun^ ths 
SuprsM Court's dsclslon on Dccataber 7, 1976 In ths esse of Gilbert v. C^erel Electric 
CoMDsnv . The court held thet In this esse working women dlsttMed by pregnancy or 
relstsd conditions srs not entitled by lav to receive temporery dissblllty cotq- 
panastlon. ^ « Ct; 

Yst, under GE'e employes plen, e stale employee could be peld up*to $150 per * ' 
vaek for Mdlcel dleebllltles for slnost sny conceivable disability Including sax 
Changs opsrstlons snd hair trsnsplsnts. The Supreme Court decision Is ^ shock snd 
s grsst dlssppclntn^nt to 4iotnen , eapeclelly those working women of chlldbeerlng ^egs 
who way be forced to go on Icsve without pey for childbirth or prcgnancy-rslstsd 
dlssbllltlee. - 

Thle dsclslon Is aspeclelly Injurious to low-Income workers who srs el\^sr 
sole eupporters or whoss fsmllles are deoendent uoon the wife's camlnge. Du* to 
the court'e ruling, In many esses families may be forced to go without nec^satt^les' 
or may bs forced to receive public esslstsncs. Further. If women know thet pregj^ncjf 
will rnesn a loss of needed Incoiae, they may choose to have en abortion as an sltern|Sel> 



263 



WoB.n no longer vork lo provide the f.n,lly vUh "pin nx,ney". In today's ^ 
«ono«y, many «men ycrk b.cau.e they, mu.t do .0 In order to keep pace with o*' 
♦scdUtlns rate of Inflatlo,.. In _fact. '70 percent of all working «.men are 
.ither^ole earner'? or are married to a,en who earn less .than «7,000 per 

yea;. There are n»re married apd unmarried women In. the labor force «di.y than 
iver before. Mofe than 39 million women^ are either worklni, or seeking work and 
almost 670,000 art Federally employed women. U Is a myth to believe that once a 
wcn-n has.a baby she stays homo. Rather. v„men financially .ne.ed to. continue vorklng 
jfter a child Is born In order to support themselves and their families. 

.Studies have shown that, the cost of providing women with pregnancy benefits 
fir,frpm'pro«lbltlve/ If the. disab 11 1 ty period is defined as the time when 
^Vomen ar^ medlcaliy certHtled aS, unable to work, for 95^ of women, this disability 
'p«l.d ^iould la.t only'.6 week/fv; less. Fro. fisures suppUed'by General Electric, 

iVsl, weeks . of ^ benefits had been paid by C.t in 1971 and 1972 to all pregnant 
.■■'won«^; ■t.,e;iWc.ase4.cost would. .have Veen u-ss than ,wn-tenths of one per. cent per • 

/.hour In^; 1 Abo costs. , ' , 
' / ^ *Furti,er^ac■cordlng to figure, based on . jc ,-uar 1 al^ ev i dene e supplied In tha 
: OUb¥t ca,..- pregnancy beneHt, would end up costing U.S. Industry less than' . 

. SV50-<^1"'°" " 'WV*'''"^ *be,fact._tl,n< eO percent of all women, ^ .^ 

■ •;«.;*cv'ees who are covered f enpcraX dl.abhltv Plan mav be al ready >eceli^ 
; benefits , In thXevent oi-.preifoincx-related'idlsabjlitv. ■ .. _ 

■ : The court's^sipVlnjtMt^ "se rejecte'a^^f.ymanlmous oplnllns of 
24 loWr Federal ..c-6u^w).Ic;K*1 previous Iv^h.M Vhafflsc r iml nat i on^ on the basis 

; of prlgnancy'i^ex dlLmlnt lo^,|f v|„.lat l.^f TMA^ VI, of th, Cl.ll^Rlghts; 
Act of l9«; '.-F»-rther. Jh^S^ecj /Sn overrules-^KOC .^Winnes on ' 
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if 
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practlcM r.l.tlng to pragMncy .nd childbirth, requiring that any Pregnancy- 
ralaced dlaablUty be treatad the aamc at any other temporary diaability with 
reapect to the provl.lona of alck leave banefita and for aU other Job-ralated 
purpoaea^ 

Due to tHe prevloua pa'saaga of legislation in Congreas to eliminate sex 
dla^riminaticm In enplbyment, many women have been able to obtain careei level 
poaitlona In the government and private ^duatry, in what once were male - 
dominated professions. Congress must now see to it that women can continue to 
be guaranteed equal rights under the law. 

The court »s decision in the Gilbert case is not only a setback for working 
women in private industry, but in the government as well. If Congress fails to* 
enact vital legislation to overturn the court's decision, I am afraid that 
employers in both the^ public and private sectors may feel that they have the 
go,ahead for ^ddition^l discriminatory practices based on pregnancy and other 
aex-related issues without fear of violating Title VII. 

,To abuse the present law protecting women and minorities against discrimina 
tion on the basis of race, sex; religion and national origin in every. aspect of 
employment would be a devastating setback to the healthy Rrowth and development 
of civil rights and women*s rights in our society. 

Thus, I urge the early passage of H.R. 6075 in the 95th Congress. 





. , STATEMENT TO THE HOUSE EDUCATION AND LABOR CGMMinEE 
BY THE LEAGUE OF VIOMEN VOTERS OF THE UNITED STATES 
/• ON HR 5055. TO AMEND TITLE VII OF THE 

CIVIL RIGHTS ACT OF 1964 

ffie League of.Wonien Voters of the United States is a volunteer citizen 
education and political orqanization of 1,350 Leaques with aooroximatelv 
137.000^ members in 50 states, the District of Columbia, Puerto Rico and the 
Virgin Islands. Since the early 1960's, the League has suoported proorams^ 
and policies to promote equal emoloyment opportunity. The Leanue pronran 
explicitly supports "federal efforts to oreyent and/or remove discrimination 
in ^ucation and employment and housinn." The Leaque recognizes the relation- 
ship between employment policy and welfare, and supports exoanded lob oooor- 
tunities as an alternative tyincome assistance. In addition, we have acted 
vigorously to obtain passage of the Equal Riahts Amendment in ord6r to 
specify sexual equality as a constitutional right. 



The Leaaue of Wwtren Voters strongly supports HR 5055 a bill to amend 
Title VII of the Civil Rights Act of 1964 to define sex discrimination to in- 
clude discrimination based on pregnancy or childbirth. The bill, a response 
to the r^ent General Electric Co. v. Gilbert decision by the Supreme Court, 
wouTd require ^pToyers to treat preqnancy-related disabil;lties the same as 
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all other disabilities In disability Insurance programs. HR 5055 will {jrovide a 
SDecific statutory basis. for c^hat was, until. the Supreme Court decision, 
a policy <ff the Equal Employi^ent OoDOrtunity Conmissioni which considered 
exclusion f)rm hirinOi comol^te , or partial denial of fripoe benefits, or 
discharge because of preonancy tf'.violation of Title VII of the Civil Riqhts 
Act^ This interpretation of Title VII wal upheld by all six o^ the courts 
of apoeals which considered the issue. ' * 

. No current federal law specifically- prevents orivate employers from 
discriminatinq on the basis of nreanancy. As thousands of comnlaints filed 
by women in recent years with the Equal Emoloyment Onortlrfitv Conmissibn 
-demonstrate, discrimination on the basis of, orennantv constfrtiies one 
the major obstacles to equal participation in the marketnlace bv women. 

41 

Often, women are fired or required to take fixed maternity leaves as soon as 
an employer finds out a woman is orennarvt. Often, she is not rehired after 
the birth of h§r child. If rehired, she may be reinstated at a lower iob or' 
salary level. Or she m^fy. lose accrued seniority, which means 'she will be laid 

♦ . ' ■ u 

off first and will also forfeit retirement benefits. Discrimination based on 
pregnancy i s^especial ly cruel since it leads to loss of income when a' fanily 
needs it mostT^ 



Accordinq to the Health Insucance Institute, 63 percent of emolpved U.S. 
civilians are covered by a nonohcuoational disability insurance nlan. OnVy one 
sixth of these plans are estimated to include some cqverane for nrennancv- 
related absence from work. Even those plans which do cover oreonancy often 
limit coverane 4)r provide smaller benefits for maternity than for ol.her disa- 
bilities. The f^ilbert decision nives employers the no ahead to dron coveraae 
,of preanancy and child birth t>ased on cost*consi derations alone. 
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The Gilbert decision Seems to be. based on the myth that working women 
can "depend on theif^husbaod's income, and participate in the labor force on a 
temporary and marginal basis.' But acct)rdAng to statistics collected by the 
Department of Labor for 19^4, 70 percent of all working woinen worked to 
provide financial support whiCK. i S essential to.- support their families. 
Oyer'\5 million women workers wgre single, divorced, separated or widowed. 
In 1975, 13 percent of all families were hieaded'by women. Half of these 
women worked/and their fam'ily's survival and^well being was,.ent i rel y depen- 
dent on the woma^s earnings. Moreover ,, 3. 1 million working women were 
married to men with incomes belOw $5,000. in 1974. An additional 6.4..million 
working, women had husbands with i ncomes.^etween $5,000 and $10,000.^ 

In nearVj half of all families with both spouses ffresent. both husband 
and wife worked. Women ct^ntributed approximately 21 percent of family income. 
.Women working year found. ful]-time. contributed two fifths of family income."'' 
•And 12 percent of* all wives who worked -- 2.5 million women -- contributed 
half or more of fami ly'-i ncome. 



The f.inancial contributions of working wives are of critical importance ^ 
.in raisiYig family incomes above the poverty level, and in raising low income 
families, to middle inc6me^levels. Only four percent of all husband-wife families y 
had incomes' below $5,000 in 1974 if the wife worked. Thirteen percent of two^- 
"partner families in which the wife did not 'work had incomes below $5,000 in- the 



s^me year. 



.9 



Thus, the effect of the discriminatory employment practices upheld by 
the recent Supreme-Coi^rt decision will be felt not only by working women t-hem- 
selves but by the millions of^ chi Idrerv and men who de^Mfc the working woman's 
income. 
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The League agrees vlth the EEOC. the Gilbert plaintiffs and the courts 

of appeals, all of whom reasoned that exclusion of disabilities associated with 

' pregnancy under a disability Insurance plan violated Titl^ VII becausCr it 

subjects only women to an additional substantial risk of total loss of income 

due to a temporary medical disability. If HR 5055 is'not enacted, current 

Employer pol icies^will force too many women to choose between having a child 

and keeping their job. Job loss due to pregnancy will force other women to 

resort-to welfare in order to provide for their families. 

' I- 

V / 

Oiscrim1nation*because of pregnancy -- or the ability to become pregnant 
*has served as the basis for employment discrimination against women for decades 
* .Failure to enact legislation specifically prohibiting employment discrimination 
based on pregnancy will be a major step backwards in the effort to achieve 
economic equality for women. * 
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AMERICAN PUBLIC HEALTH ASSOCIATION.: 

1015 Eighteenth* itreet, N.W., Washington, D.C. 20036 • (202) 467-5000 

* * GEORGE PICKETT. M.D . M.f^'.^^ii^sideht ^ • 



April 20, 1977 



The Honorable Augustus F, Hawkins 
Chairman, Subcommittee on - 
EitiplDyment Opportunities 
b\346A Rayl?urr> House Office Building 
. Washington,. D.C. 20515 

^Dear Chairman Hawkins: ^ 

T^he American Public Health Association wishes to submit a 
statement for the hearing record izi support of.H.R. 5055 
.which prohibits discrimination based on pregnancy, child- 
birth or related medical conditions. 

We urge Congress to act promptly pn H.R. 5055 and vpte 
favorably for its adoption.' Thank you for ypur careful 
consideration of this testimony. 



Very truly yours, 




George Beckett, M.D., M.P.H. 
President 

Enclosure 




'h.R. 5055 - Sex Disqrimination the Basis of Pregnancy 

. ■ " , * 

Comments of the - 
AMERICAN PUBLIC HEALTH ASSOCIATION • , 

Presented^ to the 
^ Committee on Education- and -Labor • , 
Subcommittee on Employment Opportunities ^ 

■ * , . : - ' ^ April 20, 1^77 ' * \ 

The American Public Health Associatj(on sup^orts^ H.R. 509^ which 
.prohibits discrimination based' on pif.egnancy", child birth or ^ 
relat^gtd rae4ical conda.ty)ns .. This/ legislation 'is necessary to , 
overturn the recent supreme Cpurti' decision, in General Electric 
V. CiUjtfrt which held that it i'S no^ sexo discrimination with- 
in the meaning of Ti-tle VII of the-i964 Civil Rights Act to ^ 
treat pregnancy and''relatecl disabilities 'differently than 
otlier , temporary disabilities or exclude them from coverage ^ 
entirely in employee insurance plans. ' • 

■/ • - .9?,.: • ■ • ■ 

The proposed legislation properly amends thfe defihitio\i of 
sex discrimination in emplo:^ent under.*tit3.e VII to in^ude 
discrimination "because of or. on the bacis of pregnancy X child- 
birth or related medical conditions. APkA feels that 'wah^err'-^ , 
who. are pregnant should be treated the sajne "f or all amplo^e^ntT 
purposes as other ^>etsons who afe not pregnant, bujt •who *'2kr%.-^im^? 
lar in^ th^ir abiVity or inaliility ~to work. Tj^ deny govSr^ajcfe for 
pregnAiicy-^xelated' <fis abilities is to deny the fact tha*t^thes^, 
too, are medical disabilitifes requiring* an absence ffom^i^Ork 
and loss of pay. Additionally, it shoulcj be realized tna^t' -jt: 
refusaJ, to recognize tjie disabilities accompanying normal ^ 
childbirth is frequently accompanied by a denial qf any 
pregnancy-related disability, irifcliidrng complications of 
^ pregnancy rt« mi scar^Hjy^ge, and distil itieS which are triggered 
or exacerbated by pfregnan^y. ^ * *. ' . 

Most women, like most men,' worXr becfause the economic wellbeing 
of their families depends upon "ti>fe income they earn. The 
refusal to cov^r pregnancy dis^Mi tj.es i% ^particularly dis- 
criminatory in the case of icontSSredally disadvantaged-^men, 
som^ 'of whom will be disabled by pregnancy ^d must stqp , 
working and will thereby suiter foss ol vital income. Other ■ 
women may ba placed in a position ^he/e they' may be forced . 
tc| choose -betweerP the economic welfare pf -their families and* 
the heaitn ^d wellbeing of tHeir child oi; themselves. 

Evidehce does not support the contention of some that preg- 
nancy is a voluntary condition -and need not be treated like 
otheif disabilities. Charles F. Westoff reported in Science , 
Vol.. 191, January 1976 that 43 percent of the total births 
to married women in the U.S. during the period between 1966 
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and 1910 were unplanaed. XheBe figures do not account^ 
births to unmarried woman wjiich one may assume may ind 
a higher percentage of unplanned oi: unwSlft^d <j>i;egnanciCift'^ 

The purpose of a disability plan is to provide job securi^SfN"! 
and protection against loss of income^ due to temporary dis-^-^ 
ability. To exclude from this protection a 4isabling con- 
dition which biologically only women can encounter is to 
treat the working woman differently from the wprking man 
because of her sex. Such unequal treatment shduld not be 
condoned by CongreUiii. " 

APHA urges Congress . to let 3f«omptly on H.R. 5055 and vot|,. 
favorably for its adoption. . » • 




V 




S7o 



* 572 



/ 

NATIONAL CONFERENCE OF CATHOLIC BISHOPS ' 

BISHOPS' COMMITTEE FOR PRO-LIFE ACTIVITIES . 

1J12MASSACHUSCTT$>VfmJUN.W. • WASHINGTON, DC 20006 • 202/868-6673 



April- 19, 1977 



Honorable Augustus F. Hawkins 
Chafrroain, Subcommittee' on 
Employment Opportunities 
B346iV.^yburn House Office Building 
Washihgton, D.Ci ' 20515 

bedr Mr. Hawkins: 

• ^ Is*'. 

I'am writing to you on behalf of the U.S. Catholic 
Conference in regard" to the proposed amendment to Tltl-e VII 
of the Civil Rights Act of 1964, "To prohibit Sex Discrimina- 
tion on the Basis of Pregnancy." j. 

The issue covered' by this amendment, providing di»sabili,ty 
benefits to a pregnant woman to assist her in carrying through 
her pregnancy and in giving birth and immediate post-p^tal 
care to her child is a matter of social justice that has im- 
. pact} not only for pregnant women, .their families and cKtlldren, 
' but" also for the entire ;3ociety. The welfare of the family, 
and Especially mothers and children,- is enhanced by programs 
jjAtisuring proper medical treatment and care. In fact, a sys- 
9^m-'bf family allowances, ooupled with a national health pro- 
gram would provide the larger context for maternal and child 
health carev^i wjiicj^, v^ould also insute disability benefltj^ for 
women with problpm* associated with pregnancy and for) birth 
and imipediate post-natal' care . Such -a program respects the 
dignity and well being ' of woijjen, and also the value and wel- 
fare- of. 'chi],dren thfoughout the months of pregnancy as well 
as after birth.^' Particularly at this time in history, when 
the new medical specialty of perinatology is opening so many 
•.new avenues of improving the outcome of pregnancy and insur- 
ing the safety and well being of pregnant women and their 
childrian during pXiSgnancy and in the months immediately, after 
birth, this nation shoul^d provide a fax broader range of j,. 
fits. . " , ' , . 

*The approach in this legislation is admittedly much nar- 
rower. It simply asserts that.-, refusal to provide di^abilitV. 
benefits for pregnanqy is discriminatory, and it thus requires 
employers to provide such benefits; This'' narrow approach 
fails to properly address the needs of women and children.. 

- ■ : « , 
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Another wdakneas of the proposed amendment is that it 
implicitly pnavidea the same disability benefits for elective 
abortion as €or pregnancy care and bi^th. There is no prin- 
ciple of social justice or.human right% that, justifies elec- 
tive abortion, whi<:h currently accounts for, the destruction 
of more- than.one million children each years. fKor is there .a 
theory of civil rights that allows anyone to -unilaterally 
take any action that violates the rights of 'another , living 
human being. v * 

The necessity to support the well toeing of mothers ^nd 
their children, along vith the concomitant necessity to pro- 
tect human life, prompVs us to suggest the adopti^^f language 
which would give affirmative support to both of the^ v'alues • 
and to the welfare of the family as 'a whole. Th§ suggestipn 
we propose ,*is t»s follows: ' 

Be it enacted by the Senate^and House of Representatives 
of the united States of America in Congress, assembled, • 
That Section 701 of title VII of the Civil Rights Act of 1-964 
is amended by adding at the 6nd thereof the following new 
subsection: tV- 

•'(k) The terms • be<^anVe>' o.f 'o" th^ basis of sex' 

include, but are not i^JW-fei?' tOr because of or' on the basis 
■ of pregnancy, childWr|)»?rdt-^related medical conditions, and 
women affected by pregftinc?y;r' childbirth , or related medical o 
•conditions shall be trfta^ed ;the same for all employment-re- 
lated purposes, indludflfe receipt of benefits under fringe 
benefit programs, as other persons not so affected but similar 
in their ability or inabi^ty to work, and nothing in section 
703(h) of this title shall^^be interpreted to permit otherwise. 
Neither 'pregnancy' nor 'related medieval conditions^* as used 
in this section may be construed to include abortion." 

This suggested addition is necessary to protect Church 
-agencies from being forced by th€ amendment to support or ^o- 
Vide abortion services in violation of ou£r religious tenets 



and conscience convictions. 



Sincerely , 

'jame^, T. McHugkr 
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AKBIICAK (UKSES' ASSOCIATIOH 



Scacemenc On 

H.R. 5055, amending Title I of the Civil Rights Act 
Providing for Disability Coverage to Pregnant Employees 




April 20, 1977 



To 



Subcommittee on Employment Opportanities 
,^ .vEducation and La^or Committee 
, U.S. House of Representatives 
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Title VII of th« Clvjl IU|hC8 Act of ;.9$4 guarantees equality of ' 

job opportunity and compensation vlthout regard to the sex of the job ^ 

applicant or Job-holder. 'Tet tj* ^Supreme Court, In General Electric 

Gilbert held that an otherwise comprehensive employee disability benef i»a 

plan could legally exclude jjregnancy benefUs. The GE dec^ion not only 

thwarta the baalc purpose of Title VII, but also disregards the. pregnant 

woman* a accentuated need for an adetju'lte income to insure good health 

for herself and for her child. . 

ft 

The moat remarkable trend In the US labor force during the p^st 

■ .„ ' ■ i 

several decades ha's been the increased par|icipatlon of women In the 

labor force. During the past fifty-five years ^ the ranks of wometf 

workfers hsve ihcreaaed from-t)nly o^e out of five to two out of five of ^ 

all workers. Hirtmwhile, the Department of Labor points out that 58Z of 

these working wc^en are married. The Average" birth rate is 1.8 children.^ 

These statistics point to an average of approximately two interruptiona ^ 

of the 'typical married womanVs working life oft account of pregnancy. 

Lose of Income on account of pregnancy effectively cijpdes the 
woman off from equal access to employment (Compensation, 1^ contravention 
of the spirit of the Civil Rights Act.. ■ -V ^ 

Women, whether marrled'or single, trork'dut of econOToic necessity, 
snd the loss of their income works a hardsh^'of enormous magnitude. 
Working wives contributed at>oVt one-fourth* of total family income in 1974; 
among women who worked full-time year rpund; the contrl^bution was ne«rly 

■ ■ ■ # ' 



.tworfifths. Insuwce •chem«i( b»^«d upotij^thc ^Wtaatipn -that male 
Ihcooes *re the .q^if oource-bf f^ly,e<^||i».ic jEj^^^ anachronistic 
Furthetpore, even Af, all, pregnant; m^^J ^^ count^ on their 

"haabanaa for^^inaocial aupport, iftiere *Wuid it'ill be 16 million working 
.VOtei who ^<e single, divorced ot. widowed,, and who annually account fqr 



.101 6£ all births. 



;.. Insufficient' income during pregnancy may impact on the health of 
^ .the 'pother and ultimately on the' child in any or all of several ways, 
V / eaei. aa\nde9i;f#ble,*s the others. Lack of pregnancy benefits restr^icts 

• ' paternal acce«a .to* yltal nutrition and health care, each increasingly 
♦ eacpensl^^e commodltiea. The jack of benefits would also encourage the 

' , : pregnant wouifo^W continue working, late into her pregnancy and to return 
. ~ . to^woiX.a«..^oAi,*8 possible ffter giving birth, regardless of the 
■ V* Jhfalth and ioclai consequences of jloing so. 

o Although pregnancy is*^ for the^ most' part,' a normal physiological 

•V ' . ■ ' '\: ,■■''/*■■,■..'■. • ■ . . ■■ ' ' ■ ■ . 

^' proce*,'^t does place thfe^iomanj's. body and fun<:tiQns into an altered 

Estate.. Ih^jie ph/siiaXoglc fchanges plac^ stress on the woman which in 

1^ turni,.tan ijffect he^** energy Mv<?i and'^feii^*^ atatCi^. Her ability to '\ 

^ ^main^lns* ^eaUty stape ^.s^negjitivelyk. inf lueaced,^^unless proylsiona are 

• * nadJ foVthe'aV&ilalilllty'^of .r*st,\afde<i^ate nutrition, and prenatal* 

j.r One of the moist' Baffling ct>tJiplleatloha wh^h can occur to he f Is a 
ffi. primatu*^ birth. ■ Meli; over £lf ty peTcetit ;.of: these^pre-terf ^^irth'a have 
c op definite eauae; ^ Howler, reccdt jeaearch both In human And. anin^aj* 

ouidels supports th^ relationship of maternal itre^s to pYematute deliv- 

•'i-' :• ■ , ' ■ - ■ ^ . ' ' ■ ■■ .■ ' •. * : 

,eri^. Additional. QoMplications" which threaten* tThe pregnafiCy-oUt^mea 



(ill 



t 
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■;\of .b.oth the-^||bth'<T.:'in<t b«b^^« dKbe.tljiv cardiac problems, toxemia, 
■ hypf»Vt«naion^.>^^^ explications require not only 

med^Ci^^^i^ge^^^ restrictions on the woman's 

• actiyt'ty 'iii^S^^^^ ';;i6il^a)fvt|alteration8 in he^ ^It^ status 

• can be ■ the uUlB^^^ ad<^ate .care and prcvls-iojis are not mad« 



' ■ ChiXd' abusfe Wfr^^ idehtified as-^^^at problems of 

6ur society; ^!t**^^ pa^U'^d present confirms the importance-of 

par^nt-l5^fant;it;<acbto^ fot^^n^^ring adequate care and provision |or 
cbild't^?v/^.Jhe',fiis!|^^ delivery are a crucial time for 

develop^^>\l^ie^ motbi^^^ One of the critical 

•Iraents '^r ' t^i^Vew of attachment is the physical proximity of 

mother ipf 't^^di .'Ag^"* riesearch in first animal and now h\imai^ models 



wppor^^ Vh^T^^ early separation, abuse and neglect of tfce 

/ of f«p>i^'pM^^^^ it is imperative that provisions be mad*. 

,'^i^i»ii|n^^^^ ^e^^ infant, while at the same time 

'.\ ^O^tinl^in^' the ^^nfilal support 'previously available to her. 
■ -T'- r V Other coimtriesr'long ago established compensation programs for 
/^thew. bo^furjtng and after pregnancy, to provide each mother with 
thi^im?^:^nd nfe(^essary suppo*t to maintain her health status, nurture 
7 "WjjJhJldr^^^^ her new role. Certainly the statistics from these 

f^^^e., Sweden, Denmark; and Holland) suggest a possible associati 
betw^e^- tblji^practice and the improved health status of their mothers and . 

Tl^ Cpst to the public can only^be increased as the health of the. 
. . ^ '/ . ■ ' . • 
n 'iibther and/or baby declines, A mother who is put at risk because of 
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un^»it*bl« condition* in her tnvlro.n«ent has «n increased likelihood of 
complicaciona to her health, and there is eS\ial or greater damage to the 
fetus. The lapact of these accumulating disabilities have grave economic 
and humanitarian consequencea for our society. 

Title-VH ot the Civil Rights Act of 196A as presently drafted 
allows employers to discriminate against'" working women on the basis of 
the normal -physiological state of pregnancy. This is unacceptable, 
iiQce it contravenes the spirit* of the Civil Rights Act and limits the 
pregnant woman's acceas to needed nutrition (jpnd health care. 



Our 



concern is for all of society and for the 900,000 registered nuraes 
presently employed. We urge the committee to act favorably 'on HR 5055. 
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JlouKc of 3an)reKcntatibeK 

■Uufifngton. 9B.C. 20515 . ^ 

* ' ^' . ' April 18, 1977 

y 

The Honorable AgusCua F.^wklns 

Chalcman, SubcooNblccee on" Eroploynient OpporCunltles 
Room B.346A 

Rayburn House Office Bulldlmg 
Dear Mr. Ojalrman: 

Enclo'ied pleate find a copy of a letter co my office from Che Msgr. Leo 4,. 
BacclBta, Diocesan TDlrector of CachoUc Charlclea of the Dloceae of. Worcester , 
Msssichuseccs, expressing oppoalclon^co U.K. 6075, a Bill Co Amend Che Civil 
^Ighcs Acc CO Prohlblc Sex 'Difcrltnlnaclon on Che Baals of Pregnartcy. , 

I believe Che polncs raised by Msgr, Bacclaca are worchy of conalderaclon i 
by your subcqiotolccee duvlng dellberaclons on H.R. ^075. I underacand chat 
Che subcotomltcee held one day of hearings on April 6, and chat you expect 
CO holdiiig further' hearings soon. I would appreclace you Including Msgr. 
BacclscaVi comment-as pare of Che record a'^ that time. 

Thanking you for. your consldefaclon, I am 

Sincere ly , ' ^' 



CJSffPH D. EARLY 
Menper of Con^»ress 

V \ 

JDE/pmf 
enc losure 
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CATHOLIC CHARITIES OF THE DIOCESE OF WORCESTER, INC 

. ,^VcmonStTCctWorccstcr,Ma5sachu5eH5016l0:(617)798-019l' 



March '25, 1977 



The Honorable Joseph D. Early - ' 

1033 Lon<^orth Building 
Washington, D.C. 

Dear Joe :■ ' * ■ 

Thank you very much for forwarding to me, 
following my telephone conversation with -Karen Lieberman 
*of your Washington Of f ice, the. material and the "Dear 
Colleague" letters dealing with the area of family 
planning. I know that 'presently this.bill has^ no number 
and therefore can onjly be ref^i^i^ed to under th^t heading 
so that you will be familiar, with the hiaterial, • 

The contfe^ns that^I have are th*e following., 
and I would like to share them with you so tt®t you might 
more fully understand some of , the ramif icatidfls of this 
legislation. 

My concerns are twofold: (1) the language on 
page 2(1) (B) - "absent from' work because of^ pregnancy 
disabilities on teri*(f and conditions," etc.," and on the 
same p&ge (2) (B) - "incurred for medical care required 
for pregnancy or childbirth', or 'complications thereof;" 
Ojid (2) the vehiclt that the legislation would use is 
coercive; e.g., .the denial of certain tax benefits. 

In ifefcrence to the first: pregnancy being de- 
fined as a disability automatically incurs the responsi- 
bility 'to treat that disabil ity with appropriate me.^ns ; 
in this case, covefing abortion, since abortion is an 
acceptable means of treating a pregnancy in current 
government regulations. This, of course,, is due to* the 
Supreme Court decision which gives a woman a constitutional 
right to choose abortion as the treatment^. It wou^ be 
impossible to specifically exclude abortion from this 
bill and have that exclusion holrd up in court. Therefore, 
■ \> as long as t^he Supreipe Court holds abortion as a right, 
\ we cannot afford to Have pregnancy defined in our law as 
either (disability or illness. 



2&1 



rt might bO^interesting for you to know that 
on the state level, the tactic which will be used By 
the local women's rights groups will be to have the 
phrase, "any Other termination of pregnancy' deleted ■ 
from the biXl, which they feel'viH placate the Pro-Lite 
element in the Legislature." Howevep, .they openly discuss 
among '.themselves that this, on fact, will j\ot d/jter the 
coverage x>f abortion since once pregnancy, is (^Gsififcd as 
a disability, abortion will have to be cover_ed^. , Siace, 
some of .the women from our state are working very clqsely 
with Congfcssfhan Drinan in order to coordinate the cftort 
on both the state and federal levels, I feel quite sure 
that Congressman Drinan is fully aware of the ra/ni f ications 
of the bill he is presenting. • ^ / 

One more point on this aspect of concern.. In my 
opinion, none of the signatories listed on pages 2 and 3 j 
of the Hawkins letter would be there if abortion were not 
to be covered. \ 

W>.th regard to my second concern - ,tlic dc^nial of 
tax'bcnefits - although it ^ifi repii(jnc>nt to me' to think of 
precmancy bo i ng defined as a disability or illnoss and 
losinq its traditional definition of a. healthful and natural 
state for UiDse^ who sare that state, it is oq.i.illy repuvjnant 
•to me, to thiV t^iat those wJio chaHonge the- t radi 1 1 ona 1 
definition would use legislative nnans- to do st3 . To further 
compound the insult, it would deny certain tax Reductions 
to those employer^ who-would refuse, due to their coniscience 
or personal decision, to cover abort.i<.n as part of »an existing 
health insurance or physical disability plan. , 

It this bill does become legislation, th,e burden 
will aqain be placed on employers who adhere to the principle 
that the anborn cKi Id has a rl.jht to live to prove that they 
have an obligation to re/urfe to adhere to thoTnternal 
Revenue Code and clajm the tax deducHons currently avaU.^ble 
to them. ^ 

I would be grate^iil for whatever help you can be' >i 
to us^ith regard to th i s ^eg i s la t ion , Joe, and will look , 
forward to hearing from you. _ '. 

' With every best wish and my prayer that God will 

continue to bless you and your work, allow me. to remain ^ 

Sincerely yours,. 

{Revt Msgr.)-Leo J.vBattista 

Dioresan Director., 



rt might bflj^interesting for you to know that 
srte level, the tactic which will be used By 

women's rights groups will be to have the 
any other termination of pregnancy" deleted ■ 
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Wj.th regard to my second concern - ,the denial of 
cits - although it ie ropii(jnant to me' to think of 
/ boing defined as a disability or illnoss and 
ts traditional definition of a. healthful and natural 
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Sincerely yours,. 
0 



* {Revt Msgr.)'Leo J.^Ba'ttista 



o J. vBattisl 
Diorpsan Di rector. 
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to be receRtiv© 'to addlng^kdditional benefit p^ans ythif^ would 
be of valine to fi3jlliiitTti8[_«^^ population As Mr. Downea r 
a^ftrTJi the article, "the *mepicah l>u*lnlj»8^ may pay the 
Insurance bill but it £a Johii Doe, hie customer, who will put 
up the money. There waa never yet an employee J:^pnef it that wis 
'not paid for by the consumer ai> large and maternity benefits 
would be no exception"..^ • ' 

moulded iegislative efforts have broug^it chaos to the employee ^ 
benefit industry in recent years. One such example is ^he Employee 
Retirement Incpme Security Act (ER^SA) which, while well-intentioned 
'hA probably done, more to impede the growth and progress of retire-, 
ment plans than any ether factor in^the history of their develop- ^ 
ment. " In my opinidh, mandatory maternity belief its would be another 
^step tn the same direction. 

Very truly yours. 



Marshall P. Stuart 
Vice President 



MPS/ch \ 
Enclosure^. 



O 
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SPEAKING OliH' ; 



ben^ffii hi 



F^egnancy disability pay 
is coming-^eyertually 



By PMer Oowne* 

Manager of Insuranca 

Amarican Trading & Pnxluction Cofp. 

BaWmoft. Md. 

i ' 

OLeoWDfC THE racvst Sup'rvn* 
C«urt dwUlon that privitt «mplo7- 
•» nwr raCuM itck paj^w pngoancy r«r 
latadJ^UMbUlttn, a mil ot •attortals aod 
eonuMntaiiu hav* mppaarad- Such an 
toclalwM rvcratly publUhvd br Ut. B«r- 
nloa Mmlunnd, who among ot^*r ihlngi ii 
a mambw tba Nvir Y&ili &uto Itvur- 
aiiaa Advijory 'Board and at tb« National 
Talk Fore* oq DUcrimlnatlon In Ijmut- 
anea. Ua^ MaUmud Uktaad tha dadslon 
to tba Drad Seott tiaa*.wUchM(irturn*d 
CoocnMiofial attampta lA.tb* lUOt to 



aome art man equal than ottokra" 

llxla arfumant la baa«d oO the premlM 
pat forward by Mi. Malamud that thaT 
payment of prtfnajwy relaUd dlaablUly 
bcnatlla li a humA right It it li indead 
a right to rtcalTt luqh baocflla, then there 
la also a corttipondlng duty owed by 

. somebody to pay for thoa* baneflta. Ms. 
Ualamud sayi that Oila duty «^lonis to 
American- builnaas,^^|oL7iUng put that a ra< 

.' vrne declalon tn'tha C. ^ casa would Mve 
coat t% much as f 1.3 bUllon in truurancv 
mala and pcrh^ muci\ more. Thit pre* 
sumablr la an annual coat. 



Uka ctfMTt la my trad*. 1 bav« pood- 
•tad lha Q. B. dactjion and r tntandito' 
•xprtaa a faw thouflhU on tha fubjtct.> 
for R aia mi to ma lhak paopla ^who argiw 
' oa aflhar lida of lha easa have studiously 

' avoidad aaylng a thloss out loud. 
Tha flrat imporlytt pdittf ta* that In tha 
Olatrict ot CalumbU aiqd 4S o< th« Unitid 
Sutaa or th«r«abouta« licknva dlaabUltr 
. la itiU a. TolunUt^ .promm. Tha eacap- 

. ttoai ara CaUfartUa. Hawaii, |<aw Janar, 
New \DfM and ffiZda Island. Ragardlaai 
for tb^ Abmant id lha nntaitt of any dia- 
ability pn^jraina. mahy amployara outside 
• th« itataa can aoWe any prob- 

lem o< VacAatfUtlso b:; disiiaoalhg with 
may kidk ta dUabUity program, mua. of . 
courae. la n&t tru*^ averr amploycT sine* 
many ar* loclwd into programs nagotlatad ^ 
yndar union contracta. Thaaa pfoframa tn 
the abianr* of legluatloa to th« eontrarj 
will sUU be MluatVT in na^ura In that^ 
their cootant- rfiMf include anrthlag tha 
employer icreaa Uvflaanoa ind tlve union 
apa as to acoep^ 

Bare lh«« la sjk (Uoflcal,sltuatlon. If 4t la . 
dlscrlMlnatonr e»cluda ma'tai**!^ bei^e- 
flla,from a program, la It not "^^^ dlacrtm- 
tnakanr to AvrtvJT »«na women from par- 
tidpotlnr In anjrkinA of. profzam? Thls- 
would not arise In ffaw York, for ajjample. 
whara tha itata (Usiabftlty profram supu. 
lataa that thallB ihaU b« 4 minimum level 
ot baneflU aVallablb to alL^But In Texas,* 
io^di a iUta It randoni. qim might sa« 



to i6ention what 
the textbooks, used to call lha incidence of 
UxaUon. The Anxrican businessman may 
pay tha Insurance bllt but It Is John Doe. 
hla ctutOfper, who, will put up thejinoney 
There wis never yet an employe benefit 
that was n6t paid for by the consumer at 
large and matamlty-benaftu wOdld be no 
axceptlon. If then the 11.3 bllUon figure li 
correct, and assuming a lOO-mllUon popu-v 
latlon figure, ito pay for such a benefit 
would require from lha John Do«i of 
this counlTT an Involunury Ux at a rate 
of 18.50 per capita per annum The ac- 
tual smo^nt pald'by esch John Doe would,, 
of courie, depend on the actual expcn- 
dltur^a of each memtier of the population^ 
at ISLfM^ TJ pursua the argument of Mso 
M4lii<at>il?io WloHcal concluiion. there- 
f ora^ >h*ji]tA aaylAg In effect thai the enttre 
popultl^dQ of the United Sutes Jui th^ 
du^ to pay a tax to p^vide nfStefnityt 
bttoetlts to th* 'tnolheAt ^f all children 
bom la the United Slates. 

I bcUeve these argumenU to be cogent. 
By this I do not meari that I am arguing 
tha\ disability plans should or fhould not 
Include pregnancy benefits but rather that 
withimthe poUueal proceasea ot the U S. 
a dai;ialQn wtQ sooner Qrfater have lo be 
made •as to whether luch a benefit Is in 
fact a human right and •afhel^f the pop- 
ulaUon at larfle has the dior of paying fof 
this, right. Ms. Malamud has 'concluded 
thai it ii such a right but sadly recogniies. 
oeverthelcas, that TlUe VII of the Civil 
RlghU -Art must be changed lo put the 
matur beyond doubt 

To my mlad Just about everything else 
In conne<;Uon with th« G> C case Is irrela- 
tat It does not matter what other bene- 
ncludrs whether the; 



1ha«« banVfTu has nothing to do with hu- 
msn righti«per s« They sre merely lUrSi* 
cal' processes which may appljr to one "r* 
Of tha other, and in relation to non-itaiu- 
tory plans^mayabe* Included or excluded 
at will. Indeed, one readjly concetles that 
If compulsory payment of maternity bene- 
fits gives rise to involunUry taxation, then , 
the Incluiior] of any other benefit ln*^B 
plan gives rise \fi a public contribution 
which in practice ks no leu InvolunUry _ * 

NelwlihsUadlng the C E. dccuion. the 
matter Is t>y i^o m*es|u don« with. The 
0 C decision may ^elay matters by aome 
y»ars, but If s subsuntlal proportion of 
public opinion decides that maternity 
beneflla a/a what it wanUT-thcn it will 
find a way to get them The British end 
Cenadiane, ji^st to mention two examples, 
faced up to similar problems some years 
ago. In Canada, a monthly benefit payable 
until a child's, sixth birthday was paid to 
eVery child bom except lha fliit Tha 
amount received was declared as InconM 
so that It became. In fact, part of a grad- 
uated tax. 'yiose with a small income paid 
UtUe or no tax and thus rcceiTod a smak 
ler actual benefit or none at aU. 

Again. I am not saying that this is the 
right way to do things bUt merely Illus- 
trate the way in which such a matter has 
Wl«n handled outside the US, wheVher 
by way of children's allowances or msler- 
niiy benefiU Tor my own part T do not 
bfUeve the question of human rights en- 
ters into the matter ai aU'bui thai what 
is involved Is simply a social decision. 
|>ropanenU of materruty beneflla are.^ In 
fact, simply members of a tn9vetrt*enl 
itruggUng to change US. social stnicturv 



Mn. Johnson taeelving a'WefIt because fits Ihe plan Includes whethw ihev be 
dJwohied for thl rtghi emplorBi,whai«- c male-oriented or otherwise. Such plans 
as rtrt; Jam**: har -ti^xl doof neighbor; V t}>y Inblude vasectomy, prostaiectbmv. 



might not receive aturlhlng' Dr. ni*C«>rge 
-OrwaU'iald, "all animals ale eilual. bur 

■ ■ ■ X: • 



circumi^iiion. trvajlectomy. hyiterectumy 
and tubal Ugatlon, but the inclusion of 



^ To sommartse. we have on the one hand 
-^'the supporters of the status quo who aay 
that with the possible excepUoa ot cer- 
tain sUte plaris. , dlsat>lllty progrsms era 
,. voluntary in'^lure and beneflla may ba- 
negottated, grsnted or withheld at wllL 
It Is likewise pointed out iK^t pregnancies 
themselves represent a voluntsry decision 
ar.d thus It Is IM raaponilbillty of the 
parents to finance the blrlh. Financial con- 
siderations ttlay B significant role 
Opponeniv of this polnl ot^ vley* say 
■ that life is not like that at all and that at ' 
ttest these argumenia are ootmoded Nol- 
'wlthstandlng ZPQ group! and thetr ilk, 
^'Jsables will still be born However, a sig- 
Olficsnt portloQ of tha. working ^ula- 
Uon is dependent solely on its wages and 
It la socially deslrebl^ for thele workers 
to mainUln whatever economic sUtus they 
may pbsscts and not see tt^^lamaged whai) 
glvtng Wnh fD chlldran* To this end. It 
may be argued lhat to avoid discrimina- 
tion maternity benefits musf become 
^ available to all and the population at larga 
must be coerced Into financing them: 

Viewing the hitiory of the United States 
during Ihe p^st 50 years, I thtok that It 
will be only a matter of time before bene-a 
(iti will be made availably:— but just how 
much time I do not know ^ • 



i 
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TESTIMONY ON BEHALF OF 
the 

NATIONAL COMMISSION ON , THE OBSERVANCE OF 
INTERNATIONAL WOMEN'S YEAR, 1975 



BY: 



Bella S. Abzug 
Presiding Officer 



It is revealing th^t the only Supreme Court. Title VII j 
sex diaciiirti nation opinion, prior to its decision in Gilbert 
V. Gieneral Electric > j D.S. .13 PEP Cases 1657- ' 

(December 7, 1976), i^lsp focuses on an employment policy- of 
limiting^ wom^n' s employroent 'opportunities based upon stereo- 
types ,o^ their maternal role being incompatible with employ- 
ment opportun^r^. In Phillips Vi Martin Marietta , 400 U.S. 542 

(1971), the employer theorized, witihoUt showing any factual 

basis' for such belief, that women v?ho are mothers of preschool 

. /' ^ * " 

age thildren may be unreliable as employees and can therefore 

be denied emploj^ent.^ , . ' . ' 

) , ■ ■ 

Today, more (than a decade after the passage of Title VII, 

women cont inue to suffer discrimination in employment because 

of their reproductive roles- >;omen are denied jobs or hir^^ 

into less responsible posi t ions *\)ec^us^ they may become pregnant 



■ • / ' 

2/ The Supreme Court found this policy unlawful since the 
employer's assumption^ were unsupported by any evidence. As 
Justice Marshall nOted in his separate concurrence , stereotypes ^ 
of the appropriable domestic role.*» of the sexes, although deeply 
rooted, cannot be allowed to dictate, women' s employment oppor- 
tunities. See also Sprogis y. United Aii; Linfes , 444 F.2d 1194 
(7th Cir. 1971), where the Court rejected an . employer * s argu- 
ment that it was permissible not to employ ^married women as 
flight attendants on *the ground that their husbands may object 
to their travel schedules . 

3/ Wetzel y. Liberty Mutual , 511 2d 199 (3rd Clr .' 1975) . 



Onc^ empAoyea, women who 'become pr^gpant are often forbed on 

\inpLid leave at some art>iitrary-^point prior to the "onset of' 
• . .1 ' 4/ ^ . ■ ^ . \ 

labor. The effect of such<a mandatory ^ jncfternxty leave policy* 

is^ to ,force a woman who is willing and abie to vork, and who 

desperately needs her^ j.ncome, tb forego wage^^ for months. 

) The^record in Gilbert y. General Elettric '' amply illustrates ' 

I the extei^ded ^economie hardship caused by such "(employment polioaes, 

') G.E, forcfid its pregnant employees on unpaid maternity leave 

at aij^ months of pregnancy and refused to reinstate them > for 

,a pfer.iod .of ei(^ht weeks 'fo i lowing dei^ery, although the 

/womeh soui^ht feinsta.tement and, produced medical certification 

of thletr abilxtii |:o wqrk. Thus, the pregnant, employee was 

I - . • , I* 

•forced to endure ^ive months' of lost- income . Pregnant women 

, are also often forced by their employers to endure di:?ini5>,ed 

■'>6r non-exLsterit fr.inge behef its- in, terms of hospitalization 



'^1^ G.Uber t y. General Electric , _U.S. 13 FEP Cases 1657 

(g976') ; -^e tzel y. Liberty Mutual , 511 F.2d 199 (3rd Cir. 1976); 
^^SL ^- RTciigmond Unified School "District , 528 F,2d 1208 (9th 
Cir- r»7^),, c6rt. granted ,- U.9. _T 1^976; LaFleur v. 
Cle veland Board of Education , U.S. 632 (19741 ^ 

'-.V * GiLbort V. Gene ral Elettric , supra; Wetz el v. Liberty 
"Mivtual,, supraf . ' ~ ' ^ 



Si 



• 6/ ' ■ ' 

and ^ick pay." These substantial bei^^fits Are denied pregnant 

women although they are roontinely mjade available to all other 
employees who e^erience any other V^xnd ofc disability., 
whether that/'^sabi lity' arises as t^e result q^^n athletic 
LnjMry or cosmetic surgery. Some ^utployers go so tsr as to 
withdraw all acumulat^d- seni<>rity credit from an ei^oyee who 
-^oes on leave to give'birth to her. chi Id , - so tha^t she returns 
.to employment, if a vacancy ii available as a new employee 
without the protection of accrued competitive seniority. 
The effect of this kind of employment policy in a declining 
economy is often to terminate ^the employee. This forced 
disruption in continuity o,f employment, has lasting aijd devas- 
tatinct-^ implications for a woman's lifetime earnings j:apac?ity. 
Women suffering complications of pregnancy are soinetir.es dis- 
charged' by therir emplciyers; unjike employees experiencing any 

- <r ^ 8/ 

other kind of- medical complication 



6/ Gilbert V. General Eiectric . U.S. , 13 FEP Cases U57 

(1976y7-Wi^7el ^r-U^t^M^^, SIX F 2d 199 (3rd Cir 1976)j; 
■^^..^r.ui^r.^r-Zrr^.^v.f^ n^wec ^o School District No. 7 , 519 F.2a 961 | 
— -■' ' ---'^-'^ remanded U.S. (1976) . V 



Hutchison y. Lake 

r9.tv"?nT 19)7 5TT" 

7^ Sajity V. Naj 



,/ . z,a«T.Y V. Nashville Gas Co . ; 522 F . 2d 850 , (6th Cir. 1975), 
£ert.~^i 5int¥d . " U . _ ('19'76) . 

8/ Ho^thaus V. Compton , 514 F.2d 651 (8th Cir. 1975). - 
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Pi^eqna^t womtfYi vh6 are discr iminatoti ly 'forced off their 
jobs by one employer ire often unable t6 ^cUre new employ- 
ment. Until very rcLOfently pregnant women have been unable even 
to obtain ,u|j^emploiTti^1^t compensation on the theory that preg- 
nancy is-, in^nd of, itself, irrebutable proof of a woman»^ 
unaavii lability Ypr employment . **" 

These are only few of the more blatant examples of 
discriminatory employ^ment practices which are impose'd on 

, women because of thei^ childbearing function. The more subtle 
and therefore more insidious practices, such as hiring women 

• into leas, responsible ^nd low paid positions based on assumptions 
that women, because they are mothers or, ma^ yet become mothers, 
and are therefore assumed to be less careex-oriented, take an 

inca'lculable psychological and economic ' tol 1 on the ^-ericsr. 
working woman , -whether her workplace is 'the executive board 
.room or the assembly line. 

■ ' ' • » 

this^ legislation '-Congress will mak4 clear that the 

mere fact that the childbearing function is unique to women in 

no w^y^ justifies burdening women' Vith the numerous employment 

policies detailed above, which have historically denied women 



?-/ ^ 1 975"^^^ '^^P^^^'"^"^ Employment Security , 42 3 U.S, ^ 
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employment opportunities. Jn enacting Title VII, Congress 

never* intended that, employers could force women to trade off 

■ \' 

their cherished ajid pjonstitutionally protected right to 
bear children as a ccmqi^ion for enjoying the statutory pro- 

ib/ 

tections embodied in Title VII. This legislation, by 

making explicit what Congress belileyed was already covered 
by its passage of Title VII, will insure that such a dis- 
torted result can never again be reached through judicial 
mi s inter pre tat toa. 

The importance of insuring that women are not discrimi- 
nated aqainst^oVkers merely because they are al,so childbearers 
is underscored by today's economic realities. The husband 
and wife breadwinner family is' rapidly becoming the norm. 

1973 data shows that the husband was the only earner in less 

11/ 

than three out of eight t\^^and-wife fcimilies. Today's 
harsh economic realities have reduced the percentage of husband- 
only earners dramatically. 



10/ Skinner v. Oklahoma , 316 U.S. 535; Roe v. Wdyie , 410 U.S, 
113 (197 3); Buckley 
92 (10th Cir. 1973) 



113 (197 3); Buckley v. Coyle Public School System\ 476 F . 2d 



1^1/ Source: U . S Department of Commerce, Bureau of the 
Census, cited in 1975 Handbook on Women Workers, U.S. Dept. 
of Labor, Char/ O, p. 139 (1975). 



An even more dramatie: iUust'ration of economic need 
can be seen in the growing percentage of families headed 
by women, who can ill-afford disruption in their earnings 
for themselves and their children. in 1973 about 6.6 millipn 
families, or 12 percent of all f aimi^s in the United States, 
were headed by women. The median income of these families 
was $5,797 per year. 12^/ , 

A related arera'of concern is the number of families 
riving in poverty. In 1973, f ami lies ' headed by women were 
12 percent of all families, b\jt they constituted 45 percent 
of all low- income families .13/ 



12/ Source: 1975 Handbook on Women Wprkers , U S Deof 
of Labor, Bulletin 297, p. 140. ^^ept. 

\V In 1973 the income lev^ which separated "poor" from 
'nonpoor" was $4,540 for a non-farm family of four. Source- 
1975 Handbook on Women Workers, 1>.S. Dept. of Labor 
Bulletin 297, p. 141. ^au^ji , 



li conclusion, . Mr- Chairman, it is clear that if 
working women in America, who desper«Aely need their income, 
are to be protected by Title VII ^ then their emg^oyment 
rights must bfe protected when *they are pregnant. This 
t legislation will ensure that result.* Thank y^^. 



) . 
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^ * . Statement 

- of 

Odessa Komer, Vice President 
United Automobile, Aerospacaand Agricultural Implement 
- - Workers of America, UAW 

to ihfi > 
House Education and Labor^Suhcommlttee ori 
Employm*ent Opportunities 
^ Hearings on H.R. 6075 ■ 

\kpTl'\ S, 1977 ^ - 

MR, CHAIRMAN: My name is Odessa Komer . I am a Vice President 
of the International Union, United Automobile Aerospace and Agricultural 

C - 

Implement Workfctf Amnflr,-^, UAW. The UAW represents approximate^^ , 
1,400,000 members in the United States and C^^nada . Women comprise an 
Important and growing percentage of our membership. We welcome ' 
opportunity to present our views on pro/osed' legislation which is vital to 
women workers m this country. 

The UAW has long called for and worked toward an end %o employment 
discrimination on the basis of sex. A central form of sex dlscrimlna'tion Is 
employers' disparalc treatment of women workers on the basis of pregnancy 
and childbirth. Unfortunately, the Supreme^Court of the United States has^ 
not understood this, and has forced us, along with the other labor unions, to 
feglslation which wlU^verturn their decision in General Electric v, 
N WtuAe that^cislon ruled only that an employer didHot violate 
n 703(a)(1) of Title VII by €^.xcludlng pregnancy disabilities frqm the risks 
Its disabilitv* insura-nce inc6me plan covered, the potential reach of the decision 
is dangerously broader. We do npt^yf^nt to wait for the Supreme Court to assure 
that it Is unlawful to rofuse to hire ;i woman because she might become pjegnant, 
or to fire ber once she does. '.^ 
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The UAW wants an end now to forms of discrimination on the basis of 

i 

sex, and we behave tl^s bill is an imptjrtant step toward achieving that goal. ' 

This bill gw^js Congress the oppcirtunity to clarify that in Title Vll it meant to 

ban sex discrimination In employment not )ust when women act like men, but 

1 

also when thty experience the bilo*gical process th<il differ-entlates them from 

men as well . ,Most dlsa:^tllty insurance plans aWftady cover, disabilities 

unijfue to the male reproductive system, such as prostatectomies, vasectomies 

and circumcisions. 

Pregnant workers and workers who arf n'^w mothers are, fundamentally, 

c 

workers. They should not be rel.>gut?.l to second clcrss citizenship In employee 
rights or benetits. When thoy ,ire disabled, we believe they should be treated 
Just like other temporarily Jisdbled workt-rs. And when they are healthy, they 
should be trpdted just like other healthy workers. This Is the very meaning 
on nondiscrimination. 

But employoFL; would rathtjr set pregnant women and new mothers aside in 
a separate cat^jqory wht::h Dften .strips them of their rights to full emoloyee 
status dnd the fringe bcnetits that Mtatu:; may bring. This segregation on the 
basis of pregnane/ <\t\(.\ clilMbirth reuts on unrealistic, nlnetenth-century 
stereotypt's ^{ womon: It Is blatantly ur.just for an employer to force a pregnant 
woman'out of wurk ,ind then .leny her trlrigc benefits which would otherwise 
cover her when she ;s disabled , '''ust at a time when family expenses for the 
new Kiby are mounting. These forms of di^;crimlnatlon musft stop if we are ever 
to see a rlay of e.^ual employment apportvi^jj^' in -this country. • 
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•On the pregnancy disability pay issue, opponents of this bill make pre- 
dictions of d crushing cost burden on employers. They dlso claim that 
/ 

women «?mployees w-lU pihnger after childbirth in effect to get a pa'ld maternity 
leave throucjh disability pay. Both fears are baseless and merely mask stereo- 
types about women workers. ^ ^ 

In our own collective bargainlncj efforts, the UAW has negotiated with 
many smaller empkjyers to gain coverage in its sickness and accident plans 
for preynancy. disability which is tdentlcaf to coverage pro\^ed for other 
n;mporary di.':ablhtles . A tew examples include our agreements with CTS 
Corporation. Wheelhorse Corporation. Design and Manufacturing, Corp . , South 
Bend Plasiic.^;, Arvin Industries and Lltra Corporation. These are typical 
Amerlcari ^:ompani«s which supply vehicle parts; they are not the giants of 
indusip/. Nonetheless, like many other companies, they have been able to 
include full preqn^cy disability coverage without financial difficulties. They 
have tound the cost to be an inconsequential part \Df the employee benefits 
package, evt-n where women of chlldbeartng age arc a very large portion of 
the workforce , * 

Similarly, the UAW estimates that changing pregnancy disability coverage 
from't^e current six weeks maximum coverage which now exists in many of 
our contrcicis, including those with Chrysler, Pord and General Motors, to 
full coveiage would require unly slit^ht increases in employer contributions. 
In short, the economic debacle predicted by industry is not supported by 
actual costs ds alreadf oxperienctld by some companies nd as actuarially 
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predicted for others. The huge cost predictions by^e bill's opponents also 
apparently ignore the steadily declining birth rate and the delay of many 
wo^en to pntor employment until after they have borrv^all their children. 
.The charge Jhd^women employees would abuse pregnancy disability. 

and mahn^:^r after they have recoverod is also-without foundation, and 

t * - > 

fundamentally Insults, women workers . To fcollecl disability pay for any 

temporary^dlsdbllity , an employee must in fact be disabled . Oft^ , as Jn 

f 

many UAW contracts, the employer requires Vertlftcatlon of the employee's 

^ S 

own doctor's conclusion of disability. If the persona^ physician and the 
comp.iny physician (^isagroe , the dispute is resolved by arr Ird&pendent v • 
third medical opinion. T^V system thiis has butlt-ln sa'feguards aga'inst 

V 

ma llncjerlnk.; for any type of disability, -bufit due to pregnancy or to ^ack 
musclos be|ng wrenched. 

The concern fcr mallngerin:) on pregnancy disability really bolls down to 
a perpetuation -A uhjust stereotypes about women workers. It Is bottomed on| 
the assumption thjt womf-n workers ar»? not really seriolis participants in the 
labor force. WoTien who are treated as full participants in the workforce 
rather than second -cl^n^emplpyees will react and respond as^full partici- 
pants. Polaroid Corporation, for example, reported a marked increase in the 
rate of return^to work among women employees after they began covering 
pregnancy disability j^st like any other temporary disability. 
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^In exchange for their equal efforts, woinen employees should be emitled 
to equal Rewards. Those rewards must include treatment of pregnancy 
difiJ^illty Just as apy other temporary disability, without reducing the other » 
fringe benefits guaranteed under contract. 1/ For this reason, the UAW 
urges that the House retain the portion of this bill which will protect workers' 
other fringe benefits once this measure beqpmes law. 

iThe UAW urges pdssage of this legislation not Just for the important 
purposes of disability pay, but lor elliT;><nating discrimination on the basis of 

^ pregnancy for all ertployment-relaled purposes as well. While not addressing 
every employment discrimination ill in society, this bill is a key tool for 

Awlptntj out st;x discrimination on the Job. In«the interests of equal Job rights 
for all workers in America, the UAW urcjes quick passage of H.R. 5075. ■ 



1/ A suggeraion has been marie that an addition to the bill assuring that no 
employee's rrimo benefits will be reduct?d cts a consequence of compliance 
with this lo'j t!iJjiion would pc an unconstitutional impairment of contract. If 
this,clalm,'^ere true, laws enacted by ConqrcJis chilling for a minimum wage, 
equal pay,, minimum pe'nslon plan s^tandards and many other employment 
stanrlardr, slalujeii would -jlso have bren declared unconslilulional long ago. 
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' Congrew of Hje iHntteli'S^tatrt ja^^c^^^y^^ 

April 4, 19 7 7 • 




The Honorable ^Augustus F. Hawkins 
rma/i 

aubconini tte«i on EiH) loyinent Opportunities i 
B 346A, Ftaybum House Office fui Idanq " % 
<• -i^AShinqton, D. i05l5 ,* 

«• ; * 

Dtijr Mr. Chdinnan: . ^ 

I rfrite in support of H. R. 5055, a bill to prohibit sex 
iiscriaiindtion on the basis of pregnancy. I ha\(te enclosed a co'pY 
"f 'i LettT that I rec«iveJ frcoi Thyra Thontian, the Secretary of 
itJto tor nr/ Jtj(h^of -^/yoounq. 

Azi. /ouf abccruai t tee is nc3W considerinq this legislation, I 
ttiouqht that you would be interested m coasidering Ms, Thomson's 
sound redustjnin-i . and would ai-So *njoy noting that he? le.tter is- a , 
fine example of E^mi ly Dickm&on'a superb concept tJ^at "br^ity is 
the .si>ul of wit." * • ■ a- 

Thank you for your kind con s i dor i^t ion of the Secretary's 
remarks, r hop« that they will be of some hqlp to yod and the 
Members of tne Z ubaoiroii t tee . ' 

Respectfully yod'rd , ^ 

Teno -Roncal 1 o ^ 
Congressman for Wyonin'g 

TR^'kw 

tin c 1 . . . 
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''Sec^fftatt^ aj^ State • Stiite 



THYRA THOMSON 

Svr.retary of Sl«l* 

LINDA MOSLEY 

Offpuly 




CHEYENNE 
82002 

(307) 777-7378 
Coipo'»tion* (307) 777 7370 

March 16^ 1977 



The Honorable Teno Roncalia 
U.S. Represenfaf ive from Wyoming 
1314 Langwarfh House Office BIdg, 
Washingfan^ D.C.t*205l5 



Dear Teno;- 



I hope yau will support fhe Senafe legistafian making if discrlminafary fa 
deny sick leave and healfh care benefifs far pregnancy. 

Bearing a ch'lld isias deserving af emplayer cansideraf ian as jp male leg 
braken an a ski slape. 



Siricerely 





Thyra fTiamson 
Secrefaiy of Sfafe 



TT/!v 



50; 
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Haooab Co., 
Dallas, Tex:, April 2S, 1977. 
DkvkMk. Hawkin./: I st»t» whrrr .vou \m\e rnrrmhicwl legislation which would 
nMiuiVt- enii»l(>\rrs tnfrnver prrKiiancy on t\u* same l^a.sis as other illne>we.s and 
disal.llitv ht'iiHir plans. IMea.M' t.t*li nu' what riKht .vou have to tell us what kind 
of disiihility fjoliry we wiilst provide our employet»s. I don't helieve yoii are pick- 
ing iip-the ta!» foi* the iireniium nt>r '.s tlie I'niUHl States K'<'veruMient. 

What piirjH.se do you- Kui« l»y foia^n^ employees to iurrease tlie cost ijf d*)in>r 
business and thus iiuTeasin;; the cost of i)roduets to t he'consunier. Von are tvr- 
taiiily Koinu' to heli) the e»-onotny l»y conUmuaisly adding to the harden of 
rnnnlnK a hnsiness. ; * \ 

You should he siHMidiuK vrtur time tryftitCvt<» ^^'^J.vs of redneinK tlk' «-ost 
of Kovernnient and eliniiinitiuK Nnreaueracy which is chokiuK this inition, M«»st 
of us want to Hve in a free society, n«jt one which is con'troll«<^ hy feilcral 
hureaucrut^. • 
\><irs truly. 

• H- F, Xehax, 



TlNDLKY, DaVIER and CO,, 

ipril 2H, /P77 

llnu Ar(ii's*r V. Hawkins. * , 
WaHhtHf/tnn. It.C. 

1»KAK Um'Rkskn r\ rivK llAwKiNf^: I am writing in repiird to a proposed ameiid- 
Mn»ni t<» Title \' I f' of fhe-llWH ('ivH Hi;,'lits Act. This amendment would pr<#lde 
rliiit till" exrhisinu of prelim ncy''-rclat('d conditions from disability henefit plans 
Would const il life -^ex discriminnt Ion under the Act. . 

Hy rhis U rter I am whole- heartily enconnu'inK your nejrativo n^sponse to this 
jimemlineiit. The provisions' of the disability proKranis \vitli which we are in- 
volved either iH'k'otiated or voluntarily luirclutsed by conipanios are an attempt 
to i»rovldc incarne benetits fo enipb>yee participants to n place tbeir income as a 
result of riTher ar> jn-rideift or a sickness. In tmlay's world byahuost any measure, 
tin* briuk'inti To lijrib of a <-iiil(l Is u voluntary <hM isioii on tlie part of the nujther. 
One of the chief pr'oblems we have iti our country, and in fact in the world, is an 
increasing' popular i(ui beynnd <mr capicity to provide for them. U would certainly 



Stn'iu coiuiter [HMMluf'r.ive.for 0 
alm<»sT as n r»'v\:irtl for cont 
provided eroufuiuc eiuM)ura>;t 
neither \v:inTjMl [nu abl^ tr> I 
additional w.iy whii-h is in»t i 
Ttie use of the w(ird diseri 
US could view scunet biti^,' wh 
lives to ha ve bceti an act of di 



nr government to insist on ccuupensat ion Iheiutf paid 
ption, nur naTinii has by too miiuy means already 
incut f<ir [►♦^>ple to brim? into life babies that are 
up!M)rted by their parents. Certainly, this is one 
ecessary to encourage this <H'Currenco. ' 
uination has almost endless ramitications, Kach of 
ch occurs to us durliiii the course of our"fW»rmal 
scririiln;itl<ai against us. either by other indiimiuals 
or by i;uvi'rTinient. W'e must \itit\i the comiMMisation of those who wo^^^l ra^er 
survive by l ompluinltiK than Hv hard work. 

To p;iy ■'disability" ituome lur an <K<'urrence which is neither an accident (In 
the Tiorrual <ensr i nor nfl illm|ss'is provi<lini: sp<H*itlc IcKisIatifHi or compensation 
to M St ecifir irroiip us a uiear^s of a pi»easement. Please use your Kood office^ to 
pr(tbil»it this occurrence. I remi5in. 
Sinrefely . \ 

I Fi\Dt,F.Y. Daviks and Co,. - 

■ , Bv .Toir>* \V. Davies. Jr 



Sr\rK\(KNT OF ANfF.Rir.vN UrTAri- FroERATioN ON H,R. 5055 

This stjitenieiir is' submitted f)n H U. r)<'>n5. n bill "to prohibit sex discrimina- 
Ti(,)n 4ui rh<' l>ji<is of preu'iiMucy." inclndlnp: enjplo\ee in(diKi}>ility for disability 
benetlts 

The Anierlc:in Ket.iil ?"ederation is nindo np of state retail as-^ociations in all 
r»<» states. ;ir)d rhe pistrier of rolumbia. and 'M national retail associations. 
ThroML'h tbes»» ;>ttiliares f!>e ^'i^bTation rei)resen(s rtver a million -stores, emuloy- 
iii;r i:nMHV(HM) ,»<'rsons nut; of M Tor.'il of over 1 '.(K)<>.cOO employed In all of retailintr. 

.Vt the oufsf>t. We shoubl iH>lnt out that <»ur r<'tailer niemlters are pa rt inila rly 
c(uicerTied w i T It the effects of fhis lesrisl.'U v>n because retailinjr is a setrment of 
thf» (H'oiiomy which employs an exceptionally larpre rnimber and i>ercentap:e of 



'302 

* 9 i , 

r»'inule eini»l«)ytn-s. I ►eiw rtineiit i>f Lahfrr tlKures iiidit ate ihut, a>f of JuIy.,*197(J,g^ 

million w omtMi wrre enn>la>»'d hy reliiilers. This llpfure represents almost l^alf 
k}t t In* total iTiail work forrr. In the easr (tf sJ^nie of our members' the iJe»ceatage 
nf f»MnnU; »Mnph>>«M".s is «'onsi(l»*rji lily lii^'lier. fre(iueiitly .in Ihe are^'of tio'/r-Tu^c. 
This fnctiir must Im* <.'Miisi(ler»Ml in coiMnelion with the fact 'tha^ retailing is a 
lieavily laU»r-intensivr stH'tor »if the e(J->nomy. The result is that the costs f>f 
»Mniih>ytH* lifrMielit i»ri>k'riinis have a jjrehter imi)a<*t on retailers than ou other . 
indufstrirs. * j , 

xay supports the priiicipU* of i¥>ii-iliscrlniinati(iil on the hasis of sex in all 
areas of »'iin»li»yni»Mir. \Vt" lit«lit»\e that any ioKislatiyt^ ilesiuiieil aeconipUsh 
this ^;unl must not inululy deprive einpU>yers .of .the ri^ht to desij;n henetit plan.s 
whirh alhs-uii* rlir funds availaide £<tr fringe h»'nellt proKrams in such a fasliion 
as to [>riividt* all »-nii>loyees with lienetits most nee<U'd by them. 

We not lirlifVf rh»* 11. U. r>(>5r> would alh^vt an empU>yer to do'thi.s: By 
r»Hpiirtn^; all i>lans - »*\ »mi tho^^e uhieh are structured, so. us to provide only 
llnjitrd hrneilt.-^.-to iiiclinlr covrraKt* for i)reKnancy, childhiVth, and related con- 
iliJions. th»\>ill Wiiuld depi-iv»* an employei- and li'is. eiui>loyees tht>ir riiffht to 
siructnrr a lii^ie'tit jilan which \eontains only those fralures deemed most es- 
sential for r h»f i»rr>tW'tion of all employees. - ' 

II K. ."»(>'»'>. aV pH'sently drafted, t onld result In forms of diserinnnation against 
ntiu-r t-nipli^yrrX^ men ami Women, who jiro n<it its in^ended heneficiaries and, in 
s»)nir I'ases. could havr an rtTrrt.ou rhil<l-hea rinK employees, which Is theopi>osite 
of its presumptive Voal. Uy rcKardiuK i)reKnancy and cliildbirth as (Usahilities, 
and by i>ro!ill)l( in^ disiinclions on the basis of these •disahiUties," the bilf could 
Im* irn<I as proiiihitiuk' emplo\mtMit i)rnclice.< which provide pregnant ticacnen or 
lu'w mothers with beueiUs n<>t available to <>ther employees. For example, many 
of ttur retailer nuunb»<rs' metlical i>lans pr(>vide benefits only for catastroi)hie 
rilnesses and non-eb*cri\e sur'^'ery, but nuike an exeeptioii t(> this general linUta- 
tion by pr(Ki<lio^' meilical iiayments for maternity costs. If such employers are 
recpiireil tt» treat i)re-nant workers no ditTereutly than others, this exception, 
from the [t^-rsirt'i-tive of non-preumint workers, would be viewed as discrindnatolry, 
similarly, some of our members Hlbiw women employees who have children to 
tjike lea ves of ab.s4*m-e for iK-rimls ran^dn^ up to one year after the birth of theit 
Nhibl with no tei|nirement that such employees show that the h^ve is medically 
neci>s.sary. A denial of rhis beuetit to other employi>es who have not themselves 
uiveri birth would be view»d as a dis<Timimitory pi*actico nuide solely "on tlie 
basis nf sex" .i.e. prei:naney i under U.K. oOof). .Mortvner. the hill, according to 
-nnir iiroiN.ueuts, would rtMpiire rhnt when the employ^ee returns fnmi Iier leave 
of abseiM-e. stir wduld tie ei>tltle<I to the same salary, seniority, vacation^ retire- 
uienr. an-! nrlier benefits us elb.v^ emi>biyees »who had continue/^ to work, a fact 
wl ich sta ll crui»loy.es rniubt . lialJenLie if that i)rivileKe were not extended tjn 
;ill wiirkers. ^ 

In short. ARF regnrds H.R. .m').- as a hastily-ilrawn solutioti to a problem 
whb h A\nn\y\ iM'.sttHiie*! further. We are crmeerned that inadequate attention 
has been paid to tbe eeummdr and <-ompetitIve impar-t of this le^rislation on in- 
dustries like ^rerailini; w bl h stand t(> be most heavily afTocted by Us recpdre- 
uicnrs. We are^etuirerued rliat too little consideration has bf»eu K'iven to the medl- 
« a. tuarl.il. an. I statistical factors which underlie the reluctance (»f many em- 
ployers tu i.rovide cnveraire fur pregnancy-rehited <'onditi(ms. While there was 
rcsriin.,iiy befnre rbe sniM-ommlttee rh ir rbe average disaiiilitv period for prog- 
imnr workers ,.s i; r.o s weeks, uo explanation for this fi^jure hns l>oen iimvlfled 
nor l,a< the ..fTecr r^f , a wtamre which, in innny rinses, woubl nmndate extended 
l':nd leaves, ^.mmi asst*ssed If is nnMiuilikely thnt w<irkers' and phvsi-lans' views 
as to the leuu-rb ■■.lisd.lIlfy -AviU i,e colored by their awareness thnt the 

w.Tker r,.rirjnues to be pnbl .lurlrjir the .Usability period. The recent experience 
.'f ori,^ of Mi,r niemhcTs benrs this ..nr. In t4ie month fnllouinc a ^tate court de- 
ciMoM re.|uiru.r euu>loyers r.> iu'-lnde precnam-y covernce In di.sabilitv plans 
that .^mr. -ver riM-eiv^i Hve applientions for n,nter,nlty disnbilltv pav The short- 
t'sr iH.r.0, .T.I.sabM.tvebnm^ rliirt.-en weeks. The loUL^est w as'nin.' monlh. 

_u_e i, -ii,.\ e thrir romrress/.-h.nild .•ou-lder whether the problem which H r' ^ 
• ' ^^■•^i'-h the bill news as n discrindnation problem, althpugh 
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tho SiiprtMiu' Court la General Etcctric v. Oilhcrt, 45 U.S.L. W. 4031, expressly 
held to rUv contrary) coqld not be niory proiwrly addressed thraiigh progra[ms 
/desiKiied to i>r»»vl(le iH<*<Mitivt»s to coverai^e for pn'Kiiancy taietit.s in all plariH, 
rarlu-r tUaii prohlbitioiw aimed only against plans which do not have ^ such 
••overage. » > 

AKF nr«es rhe Sul)Committe« to solietlule additional hearings ou H.R, oOo^.^al- 
lowing' retailers and others to gather do(.*uiiientatIon ou these matters which was 
Mot pn-vi.iu.sly assemhletl due to tHe short time between the introduction tfte 
bill and the hearings held on it Representatives of ARF wouhV welcome the oi>- 
IM>rt unify ro discusH all asi>ect8 of thin legislation with the SuJ)Committee hnd 
its staff. 

o 



/ 

/ 

/ 
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